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OBSERVATIONS ON THE MONROE DOCTRINE! 


By HonoraB_Le CHARLES E. HuGHEes 
Secretary of State of the United States 


The postulates of our foreign policy were determined by the ideals of 
liberty. The dominant motive was the security of the Republic; it was a 
policy of “live and let live,” with no imperialistic designs or thought of 
aggression. There was a deep-seated conviction that the opportunities of 
a hard-won freedom would be threatened by the ambitions of European 
Powers constantly seeking their own aggrandizement by the forcible 
imposition of their will upon weaker peoples, and that the peaceful aims of 
the new nation could be achieved only by keeping clear of the toils of 
European politics and strife. It was this conviction of the necessity of 
maintaining an independent position which led to the declaration of neu- 
trality in 1793 despite the treaty of alliance with France, which had sprung 
from the exigencies of the Revolutionary struggle. The words of the 
Farewell Address were more than a solemn admonition of the foremost 
American patriot—they set forth principles which those who established our 
foreign policy held to be its corner stone. 

It is interesting to recall that the conduct of our foreign affairs was directed 
for many years by a few men, the most enlightened of our statesmen, and, 
considering the perplexities which vexed the new nation, exhibited a re- 
markable continuity and definiteness of purpose. Jefferson had been 
Secretary of State for about four years under Washington, and Hamilton had 
been a constant adviser. During the eight years of Jefferson’s Presidency, 
Madison was Secretary of State; and, during Madison’s two terms as Presi- 
dent, James Monroe was Secretary of State for six years. Monroe had 
served as United States Senator and Governor of Virginia; had been minister 
to France, to Spain, and to England; had been engaged in the most important 
diplomatic negotiations; and in the midst of the War of 1812 had also served 
as Secretary of War ad interim. When he became President in 1817, Monroe 
appointed John Quincy Adams as Secretary of State. Adams had been 
minister to The Hague and to Portugal under Washington; had been trans- 
ferred to Prussia by his father, President John Adams, and, under Madison, 
had been minister to Russia; and, after representing the United States 
throughout the difficult negotiations which resulted in the Treaty of Ghent, 
had been made minister to England. Adams served as Secretary of State 
until the end of Monroe’s second term in 1825, when he succeeded Monroe as 
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President. In these close relations and continuity of service there was rare 
opportunity for the early development of a distinctively American policy 
reflecting the ripe wisdom of our ablest men. 

The Monroe Doctrine had its dramatic setting as a striking and carefully 
formulated announcement, but it was in no sense a departure or something 
novel or strange engrafted upon American policy. It was the fruition of 
that policy, and the new definition was in complete accord with principles 
long cherished and made almost sacred by the lessons of experience. The 
people of the United States had watched with deep sympathy the long 
struggle of our southern neighbors for independence. ‘‘In contemplating 
the scenes which distinguish this momentous epoch,” said President Madison 
to the Congress in 1811, ‘‘an enlarged philanthropy and enlightened forecast 
concur in imposing upon the national councils an obligation to take a deep 
interest in their destinies, to cherish reciprocal sentiments of good will.” 
But, notwithstanding our natural sympathies, we remained neutral in the 
contest. ‘‘ All Europe must expect,” said President Monroe in 1820, “that 
the citizens of the United States wish success to the colonies, and all that 
they can claim, even Spain herself, is that we will maintain an impartial 
neutrality between the parties. By taking this ground openly and frankly 
we acquit ourselves to our own consciences, we accommodate with the feel- 
ings of our constituents, we render to the colonies all the aid that we can 
render them, for I am satisfied that had we even joined them in the war we 
should have done them more harm than good, as we might have drawn all 
Europe on them, not to speak of the injury we should have done to our- 
selves.” 

While Spain maintained a doubtful contest, it was regarded as a civil war, 
but when that contest became so desperate that Spanish viceroys, governors, 
and captains-general concluded treaties with the insurgents virtually 
acknowledging their independence, the United States frankly and un- 
reservedly recognized the fact without, as Secretary Adams said, ‘“ making 
their acknowledgment the price of any favor to themselves, and although at 
the hazard of incurring the displeasure of Spain.’”’ And in this measure, he 
added with pride, the United States ‘‘have taken the lead of the whole 
civilized world.”” The Republic of Colombia was recognized in 1822, the 
Government of Buenos Aires and the States of Mexico and Chile early in 
1823. Deeply interested as we were in the development of republican 
institutions, the United States did not hesitate because of the political form 
of government and was the first to recognize the independent Empire of 
Brazil in May, 1824, and this was followed by the recognition of the Federa- 
tion of Central American States in August of the same year. 

Meanwhile, the Holy Alliance, formed by the sovereigns of Austria, 
Russia, and Prussia, had sought to enforce the divine right of kings against 
the progress of liberal principles. Joined by France, they undertook ‘to 
put an end to the system of representative government”’ and after France 


situ 


OBSERVATIONS ON THE MONROE DOCTRINE 613 


had proceeded accordingly to restore the rule of Ferdinand the Seventh in 
Spain, it was proposed to direct their efforts to the overthrowing of the new 
governments erected out of the old colonies of Spain in the Western Hemi- 
sphere. This was the situation one hundred years ago—in August, 1823— 
when George Canning, British foreign secretary, wrote his celebrated letter 
to Richard Rush, American minister in London, suggesting a joint declara- 
tion, in substance, that the recovery of the colonies by Spain was hopeless; 
that neither Great Britain nor the United States was aiming at the posses- 
sion of any portion of these colonies; and that they could not see with in- 
difference any portion of them transferred to any other power. Great 
Britain, however, had not at that time recognized the new States in Spanish 
America, and this made a point of distinction. You doubtless have in mind 
these familiar facts and will remember the correspondence which followed 
between President Monroe and Jefferson and Madison, whose advice he 
sought. It was after mature deliberation by the President and his Cabinet, 
which contained not only John Quincy Adams, Secretary of State, but John 
C. Calhoun and William Wirt, that the American position was formally 
stated. It was deemed advisable to make a separate declaration of policy 
and this was formulated in President Monroe’s message of December 2, 1823. 

The doctrine is set forth in two paragraphs of this message. The first of 
these had a genesis distinct from the situation of the former colonies of 
Spain. It grew out of the question of Russian claims on the northwest coast 
of North America. The Russian Emperor had issued a ukase in 1821 pro- 
hibiting citizens of other nations from navigating and fishing within one 
hundred Italian miles of the northwest coast of North America from Behring 
Straits to the fifty-first parallel of north latitude. Protests had followed. 
In July, 1823, Secretary Adams informed the Russian minister that the 
United States “should contest the right of Russia to any territorial estab- 
lishment on this continent, and that we should assume distinctly the 
principle that the American continents are no longer subjects for any new 
European colonial establishments.” It was in connection with this pre- 
tention of Russia that President Monroe, after adverting to the proposal 
of arranging the respective rights and interests on the northwest coast by 
amicable negotiations, declared in his message: 

In the discussions to which this interest has given rise, and in the 
arrangements by which they may terminate, the occasion has been 
judged proper for asserting as a principle, in which the rights and inter- 
ests of the United States are involved, that the American continents, 
by the free and independent condition which they have assumed and 
maintained, are henceforth not to be considered as subjects for future 
colonization by any European powers. 


The other paragraph of President Monroe’s message bore upon the 
situation of our neighbors to the south, as follows: 


In the wars of the European Powers in matters relating to themselves 
we have never taken any part, nor does it comport with our policy so 
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todo. Itis only when our rights are involved or seriously menaced that 
we resent injuries or make preparation for our defense. With the move- 
ments in this hemisphere we are, of necessity, more intimately con- 
nected, and by causes which must be obvious to all enlightened and 
impartial observers. The political system of the allied Powers is 
essentially different in this respect from that of America. 

We owe it, therefore, to candor and to the amicable relations existing 
between the United States and those Powers to declare that we should 
consider any attempt on their part to extend their system to any portion 
of this hemisphere as dangerous to our peace and safety. With the 
existing colonies or dependencies of any European Power we have not 
interfered and shall not interfere. But with the governments who have 
declared their independence and have maintained it, and whose inde- 
pendence we have, on great consideration and on just principles, 
acknowledged, we could not view any interposition for the purpose of 
oppressing them or controlling in any other manner their destiny, by 
any European Power, in any other light than as the manifestation of an 
unfriendly disposition toward the United States. 


That these statements not only constituted a separate announcement but 
incorporated a distinctively American policy is manifest. Canning himself, 
in his letter to Bagot, of January 9, 1824, pointed out that the general agree- 
ment between the sentiments of the Governments of Great Britain and the 
United States as to the Spanish colonies was qualified, as I have said, by the 
most important difference that the United States had acknowledged their 
independence and the British Government had not. And with the portion 
of President Monroe’s message relating to future colonization, which lay 
entirely outside the purview of Canning’s suggestion, Canning was not at all 
in sympathy. This proposal, he said, was as new to the British Govern- 
ment as to that of France. The basis of the objection on the part of this 
Government to future colonization by European Powers was found in the 
fact, as Mr. Adams said later, when President, that ‘with the exception of 
the existing European colonies, which it was in nowise intended to disturb, 
the two continents consisted of several sovereign and independent nations, 
whose territories covered their whole surface. By this, their independent 
condition, the United States enjoyed the right of commercial intercourse 
with every part of their possessions. To attempt the establishment of a 
colony in those possessions would be to usurp, to the exclusion of others, : 
commercial intercourse which was the common possession of all.”’ 

Not only did American statesmen fear the extension of European coloniza- 
tion but they viewed with deep concern the possibility of the transfer of 
American territory from one European Power to another. In 1811 Congress 
passed a resolution as to East Florida, stating that ‘‘considering the in- 
fluence which the destiny of the territory adjoining the southern border of 
the United States may have upon their security, tranquillity, and com- 
merce’’ the United States could not, “without serious inquietude, see any 
part of the said territory pass into the hands of any foreign Power.” The 
declarations in the messages of President Polk in 1845 and 1848 were so 
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closely associated with the doctrine announced by Monroe as to be deemed 
to fall within the same governing principle. President Polk’s reference to 
“the transfer of dominion and sovereignty” clearly stated opposition to the 
acquisition of territorial control by any means. And this position has 
frequently been reiterated by the Government of the United States. 

It is not my purpose to review the historical applications of what is called 
the Monroe Doctrine or to attempt to harmonize the various redactions of it. 
Properly understood, it is opposed (1) to any non-American action encroach- 
ing upon the political independence of American States under any guise and 
(2) to the acquisition in any manner of the control of additional territory in 
this hemisphere by any non-American Power. 

The Monroe Doctrine is not a legislative pronouncement; it has been 
approved by action of Congress, but it does not rest upon any congressional 
sanction. It has had the implied indorsement of the treaty-making power 
in the reservations to the two Hague conventions of 1899 and 1907, but it is 
not defined by treaty and does not draw its force from any international 
agreement. It is not like a constitutional provision deriving its authority 
from the fact that it is a part of the organic law transcending and limiting 
executive and legislative power. It is not a part of international law, 
maintained by the consent of the civilized Powers and alterable only at their 
will. Itis a policy declared by the Executive of the United States and re- 
peated in one form and another by Presidents and Secretaries of State in the 
conduct of our foreign relations. Its significance lies in the fact that in its 
essentials, as set forth by President Monroe and as forcibly and repeatedly 
asserted by our responsible statesmen, it has been for one hundred years, 
and continues to be, an integral part of our national thought and purpose, 
expressing a profound conviction which even the upheaval caused by the 
Great War, and our participation in that struggle upon European soil, has 
not uprooted or fundamentally changed. 

Taking the doctrine as it has been, and as it is believed to remain, I desire 
to comment upon certain points which, as I believe, deserve special emphasis 
at this time. 

First. The Monroe Doctrine is not a policy of aggression; it is a policy of 
self-defense. It was asserted at a time when the danger of foreign aggression 
in this hemisphere was very real, when the new American States had not yet 
established a firm basis of independent national life, and we were menaced 
by threats of Old World Powers directed against republican institutions. 
But the achievements of the century have not altered the scope of the 
doctrine or changed its basis. It still remains an assertion of the principle 
of national security. As such, it is obviously not exclusive. Much time 
has been wasted in the endeavor to find in the Monroe Doctrine either 
justification, or the lack of it, for every governmental declaration or action 
in relation to other American States. Appropriate action for our defense 
may always be taken, and our proper influence to promote peace and good 
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will may always be exerted, with the use of good offices to that end, whether 
or not the particular exigency comes within the range of the specific declara- 
tions which constitute the doctrine. 

In 1912 the Senate of the United States adopted a resolution apparently 
having immediate reference to Magdalena Bay ‘that when any harbor or 
other place in the American Continent is so situated that the occupation 
thereof for naval or military purposes might threaten the communications 
or the safety of the United States, the Government of the United States 
could not see without grave concern possession of such harbor or other place 
by any corporation or association which has such a relation to another 
government, not American, as to give that government practical power or 
control for naval or military purposes.” It was explained in debate that 
this resolution, while allied to the Monroe Doctrine, was ‘not necessarily 
dependent upon it or growing out of it.” It was said to rest “on the prin- 
ciple that every nation has a right to protect its own safety, and that if it 
feels that the possession by a foreign Power for military or naval purposes 
of any given harbor or place is prejudicial to its safety, it is its duty as well 
as its right to interfere.” 

The decision of the question as to what action the United States should 
take in any exigency arising in this hemisphere is not controlled by the con- 
tent of the Monroe Doctrine, but may always be determined on grounds of 
international right and national security as freely as if the Monroe Doctrine 
did not exist. The essential character of that doctrine is found in its 
particularization, in the definite and limited application of the general 
principle relating to national safety to a particular set of circumstances; that 
is, in the assertion and maintenance of opposition to the encroachment by 
non-American Powers upon the political independence of American States 
and to the extension by non-American Powers of their control over American 
territory. And in this pronouncement, as a phase of our exercise of the 
right of self-defense, there is no hint, much less threat, of aggression on our 
part. Said President Roosevelt: ‘It is in no wise intended as hostile to any 
nation in the Old World. Still less is it intended to give cover to any 
aggression by any New World Power at the expense of any other.” 

Second. As the policy embodied in the Monroe Doctrine is distinctively 
the policy of the United States, the Government of the United States reserves 
to itself its definition, interpretation, and application. This Government 
has welcomed the recognition by other governments of the fact and sound- 
ness of this policy and of the appropriateness of its application from time to 
time. Great Powers have signified their acquiescence init. But the United 
States has not been disposed to enter into engagements which would have 
the effect of submitting to any other Power or to any concert of Powers the 
determination either of the occasions upon which the principles of the Mon- 
roe Doctrine shall be invoked or of the measures that shall be taken in giving 
it effect. This Government has not been willing to make the doctrine or the 
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regulation of its enforcement the subject of treaties with European Powers; 
and, while the United States has been gratified at expressions on the part 
of other American States of their accord with our Government in its declara- 
tions with respect to their independence and at their determination to main- 
tain it, this Government in asserting and pursuing its policy has commonly 
avoided concerted action to maintain the doctrine, even with the American 
Republics. As President Wilson observed: “‘The Monroe Doctrine was 
proclaimed by the United States on her own authority. It always has been 
maintained and always will be maintained upon her own responsibility.” 

This implies neither suspicion nor estrangement. It simply means that 
the United States is asserting a separate national right of self-defense, and 
that in the exercise of this right it must have an unhampered discretion. As 
Mr. Root has pithily said: ‘Since the Monroe Doctrine is a declaration 
based upon the nation’s right of self-protection, it cannot be transmuted 
into a joint or common declaration by American States or any number of 
them.” They have, of course, corresponding rights of self-defense, but the 
right is individual to each. 

Further, in its own declarations the United States has never bound itself 
to any particular course of conduct in case of action by other Powers 
contrary to the principles announced. In any such event it is free to act 
according to its conception of the emergency and of its duty. Dana, com- 
menting upon this point in 1866 (in his edition of Wheaton), said: “The 
declarations do not intimate any course of conduct to be pursued in case of 
such interpositions, but merely say that they would be ‘considered as 
dangerous to our peace and safety’ and as ‘the manifestation of an un- 
friendly disposition toward the United States,’ which it would be impossible 
for us to ‘behold with indifference,’ thus leaving the nation to act at all times 
as its opinion of its policy or duty might require.’’ This is equally true 
today; but it may be added that this carefully preserved freedom does not 
detract from the tenacity with which the doctrine is held but, like the 
doctrine itself, has been maintained as essential to our independence and 
security. 

Third. The policy of the Monroe Doctrine does not infringe upon the 
independence and sovereignty of other American States. Misconception 
upon this point is the only disturbing influence in our relations with Latin 
American States. Great republics, whose independent sovereignty has 
been safeguarded by the historic doctrine no longer fear the danger of en- 
croachments and control by European Powers, but look with apprehension 
at the expansion, vast resources, rapidly growing population, and formidable 
strength of the Republic of the north. They do not feel the need of pro- 
tection against European Powers, and the Monroe Doctrine is apt to be 
conceived, and criticized, as a suggestion of a policy of interference in their 
internal affairs. 

This notion springs from a misunderstanding of the doctrine itself and of 
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our national sentiment and purpose. We have frequently sought to remove 
it, and we must continue our efforts to render futile the aspersions of the 
few, here and abroad, misapprehending or distorting American opinion. 
In speaking last year at Rio de Janeiro on the occasion of the dedication of 
the site for the American Centennial Monument, I sought to reassert what 
I believed to be the actual sentiment of the American people in these words: 
We shall also be glad to have this monument associated in the thought 

of our friends with a true appraisement of our North American ideals 
and aspirations. You, my fellow countrymen of the United States, 
know full well how sincerely we desire the independence, the un- 
impaired sovereignty and political integrity, and the constantly in- 
creasing prosperity of the peoples of Latin America. We have our 
domestic problems incident to the expanding life of a free people, but 
there is no imperialistic sentiment among us to cast even a shadow 
across the pathway of our progress. We covet no territory; we seek no 
conquest; the liberty we cherish for ourselves we desire for others; and 

we assert no rights for ourselves that we do not accord to others. We 
sincerely desire to see throughout this hemisphere an abiding peace, the 
reign of justice, and the diffusion of the blessings of a beneficient co- 
operation. It is this desire which forms the basis of the Pan American 


sentiment. 


The Monroe Doctrine does not attempt to establish a protectorate over 
Latin American States. Certainly, the declaration that intervention by 
non-American Powers encroaching upon the independence of American 
States will be regarded as dangerous to our own safety, gives no justification 
for such intervention on our part. If such foreign interposition is deemed 
menacing to us, and our vigorous determination to oppose it serves to safe- 
guard the independence of American States, they can have no just objection 
on that score, being the more secure to develop their own life without hin- 
drance. The declaration against acquisition by non-American Powers of 
American territory even by transfer might seem, at first glance, to furnish 
some basis for objection (although plainly in the interest of the integrity of 
American States) as an interference with the right of cession—but even this 
theoretical objection disappears when we consider the ground of the declara- 
tion upon this point by the Government of the United States. That ground 
is found in the recognized right which every state enjoys, and the United 
States no less than any other, to object to acts done by other Powers which 
threaten its own safety. The United States has all the rights of sovereignty, 
as well as any other Power; we have lost none of our essential rights because 
we are strong, and other American States have gained none either because 
of increasing strength or relative weakness. The maxim of the civil law— 
sic utere tuo, ut alienum non laedas—may be applied to states where their 
action threatens the safety of another state. 

Mr. Charles Cheney Hyde, in his recent work on international law—a 
work which will be of lasting credit to the American bar—sums up the 


matter in saying: 
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It is subversive of justice among nations that any state should, in 
the exercise of its own freedom of action, directly endanger the peace 
and safety of any other which has done no wrong. Upon such an oc- 
currence the state which is menaced is free to act. For the moment 
it is justified in disregarding the political independence of the aggressor 
and in so doing it may be guided by the requirements of its own defense. 
‘ It is not, therefore, the broad ground of self-preservation, but 
the narrower yet firmer basis of one form of self-preservation, that of 
self-defense, on which justification rests. 


Of the immediate application of this sound principle to the Monroe 
Doctrine Mr. Root has given a complete exposition. Speaking of the right 
of self-protection, as recognized by international law and as a necessary 
corollary of independent sovereignty, he says: 

It is well understood that the exercise of the right of self-protection 
may, and frequently does, extend in its effect beyond the limits of the 
territorial jurisdiction of the state exercising it. The strongest example 
probably would be the mobilization of an army by another Power 
immediately across the frontier. Every act done by the other Power 
may be within its own territory. Yet the country threatened by this 
state of facts is justified in protecting itself by immediate war. The 
most common exercise of the right of self-protection outside a state’s 
own territory and in time of peace is the interposition of objection to 
the occupation of territory of points of strategic military or maritime 
advantage or to indirect accomplishment of this effect by dynastic 
arrangement. 


The Monroe Doctrine rests ‘upon the right of every sovereign state to 
protect itself by preventing a condition of affairs in which it will be too late 
to protect itself.” This right we recognize in our sister republics of this 
hemisphere as we claim it for ourselves. American sentiment, it is believed, 
despite changes of circumstance, still regards the acquisition of additional 
control of American territory by non-American Powers as a menace to our 
safety, and in asserting and maintaining this view in the interest of our 
peace and security in the future we not only do not interfere practically with 
the independence of our sister republics of the south but we simply assert a 
right which corresponds to rights which they themselves enjoy, and hence 
even in theory this assertion does not infringe upon their sovereignty. 

The declaration of our purpose to oppose what is inimical to our safety 
does not imply an attempt to establish a protectorate any more than a 
similar assertion by any one of the great southern republics of opposition to 
conduct on the part of any of the others endangering its security would aim 
at the establishment of a protectorate. I utterly disclaim, as unwarranted, 
the observations which occasionally have been made implying a claim on 
our part to superintend the affairs of our sister republics, to assert an over- 
lordship, to consider the spread of our authority beyond our own domain as 
the aim of our policy, and to make our power the test of right in this hemi- 
sphere. I oppose all such misconceived and unsound assertions or intima- 


t 

| 

| 

it 


620 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


tions. They do not express our national purpose; they belie our sincere 
friendship; they are false to the fundamental principles of our institutions 
and of our foreign policy which has sought to reflect, with rare exceptions, 
the ideals of liberty; they menace us by stimulating a distrust which has no 
real foundation. They find no sanction whatever in the Monroe Doctrine. 
There is room in this hemisphere, without danger of collision, for the com- 
plete recognition of that doctrine and the independent sovereignty of the 
Latin American Republics. 

Fourth. There are, indeed, modern conditions and recent events which 
cannot fail to engage our attention. We have grown rich and powerful, 
but we have not outgrown the necessity, in justice to ourselves and without 
injustice to others, of safeguarding our future peace and security. By build- 
ing the Panama Canal we have not only established a new and convenient 
highway of commerce but we have created new exigencies and new conditions 
of strategy and defense. It is for us to protect that highway. It may also 
be necessary for us at some time to build another canal between the Atlantic 
and the Pacific Oceans and to protect that. I believe that the sentiment of 
the American people is practically unanimous that in the interest of our 
national safety we could not yield to any foreign Power the control of the 
Panama Canal, or the approaches to it, or the obtaining of any position 
which would interfere with our right of protection or would menace the 
freedom of our communications. 

So far as the region of the Caribbean Sea is concerned, it may be said that 
if we had no Monroe Doctrine we should have to create one. And this is 
not to imply any limitation on the scope of the doctrine, as originally pro- 
claimed and as still maintained, but simply to indicate that new occasions 
require new applications of an old principle which remains completely 
effective. What has taken place of late years in the region of the Caribbean 
has given rise to much confusion of thought and misapprehension of purpose. 
As I have said, the Monroe Doctrine as a particular declaration in no way 
exhausts American right or policy; the United States has rights and obliga- 
tions which that doctrine does not define. And in the unsettled condition of 
certain countries inthe region of the Caribbean it has been necessary to assert 
these rights and obligations as well as the limited principles of the Monroe 
Doctrine. 

In 1898, the United States intervened in Cuba in the cause of humanity 
and because of a condition of affairs at our very door so injurious to our 
interests that it had become intolerable. In view of the distress, miseries, 
and barbarities that existed, our action, as John Bassett Moore has said, 
“‘was analogous to what is known in private law as the abatement of a 
nuisance.” In the settlement that followed the establishment of Cuban 
independence Cuba agreed ‘“‘that the United States may exercise the right 
to intervene for the preservation of Cuban independence, the maintenance 
of a government adequate for the protection of life, property, and individual 
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liberty, and for discharging the obligations with respect to Cuba imposed by 
the treaty of Paris on the United States, now to be assumed and undertaken 
by the Government of Cuba.” Cuba also agreed not to enter into any 
treaty with any foreign Power which would tend to impair her independence, 
‘nor in any manner authorize or permit any foreign Power or Powers to 
obtain by colonization or for military or naval purposes or otherwise lodg- 
ment in or control of any portion of said island.”” There were also restrictive 
provisions as to the contracting of debts. The United States thus holds a 
special position in relation to Cuba, but it should be pointed out and clearly 
understood that, while in view of this position we have acted as the friendly 
adviser of the Cuban Government, our action has been solely for the purpose 
of aiding in maintaining the independence and stability of Cuba and thus 
not to create but to preclude the necessity of intervention under the treaty 
by encouraging the Cuban people to eliminate waste and corruption, to 
reduce public expenses to the normal requirements of government, and to 
secure the just and efficient administration which will safeguard the desired 
independence of Cuba and promote the prosperity which, with their 
abundant natural resources, the Cuban people are entitled to enjoy. 

It is impossible for me to review in any detail the events which led to the 
occupation of Santo Domingo and Haiti. In Santo Domingo, during the 
forty years prior to 1907, there had been sixteen revolutionary movements, 
and complete political and economic demoralization had resulted. The 
total debts of the Dominican Republic amounted to about $20,000,000, and 
in 1907 a convention was concluded between the Governments of the United 
States and Santo Domingo for the issue of bonds to that amount and pro- 
viding for the appointment by the President of the United States of a general 
receiver of customs. The Government of the United States agreed to give 
to the general receiver and his assistants such protection as it might find 
to be requisite for the performance of their duties. While this arrangement 
was most advantageous to Santo Domingo and for a time there was an 
improvement in conditions, there was a recurrence of revolutionary dis- 
turbances and the Dominican Government failed to observe the terms of the 
convention. When civil war was imminent the United States landed naval 
forces to prevent further bloodshed and to protect the lives of foreigners. 
A military government was established in 1916 and until recent months was 
continued in the interest of public order. 

This occupation was due to the demonstration, to use the phrase of 
President Roosevelt, of an impotence resulting in the lessening of the 
ties of civilized society and thus requiring intervention. But the point that 
I desire to make is that instead of using this opportunity, as has falsely been 
charged, to establish a permanent control of Santo Domingo, the Govern- 
ment of the United States has been solicitous to arrange for the termination 
of the occupation and the withdrawal of its forces and has devoted its 
endeavors, earnestly and effectively, to the assistance of the Dominican 
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people in establishing a sound basis for an independent government. Ac- 
cordingly, as a result of conversations with prominent Dominican representa- 
tives, a formal agreement was reached on June 30, 1922, upon a plan of 
evacuation. The plan provided for a provisional government which was to 
take over the executive departments from the American military govern- 
ment, the American officials remaining in Santo Domingo only for the pur- 
pose of lending their assistance to the respective secretaries of the provisional 
government. The military forces of the United States were to be concen- 
trated at not more than three places, and order was to be maintained during 
the tenure of office of the provisional government by the Dominican national 
police under the orders of the provisional government. 

The provisional President was to promulgate legislation regarding the 
holding of elections and the reorganization of the government of the prov- 
inces and communes; he was also to convene the primary assemblies in 
accordance with the provision of the new election laws. Electoral colleges 
were to be elected and were in turn to elect the members of the Senate and 
of the Chamber of Deputies and to present the lists of the members of the 
judiciary to be submitted to the Senate. Provision was made for amend- 
ments to the constitution, the negotiation of an appropriate convention of 
ratification, and the establishment of a permanent government, whereupon 
the military forces of the United States would be withdrawn. On October 
21, 1922, the provisional President was accordingly inaugurated. Last 
March the new electoral law was promulgated. The provisional govern- 
ment has also promulgated legislation providing for the reorganization of 
the provincial and municipal governments of the Republic. It is expected 
that elections in which the authorities of the United States will not intervene 
will be held about the middle of September and in due course the permanent 
government will be established. The United States intervened in the inter- 
est of peace and order and when these are assured it is not only willing but 
glad to withdraw. 

In order to understand conditions in Haiti it should be recalled that since 
the Republic of Haiti gained its independence it has been the scene of almost 
continuous revolution. This is true of its recent history as well as of the 
earlier years. From 1886, when General Salomon completed his full 
presidential term, until 1915 every President except one had been over- 
thrown by revolution, some escaping to near-by islands, others being assas- 
sinated. As the result of these successive revolutions the Republic, by the 
summer of 1915, had reached a stage of exhaustion and devastation more 
complete than at any prior period of its existence. It is unnecessary to 
review the causes of these revolutions; it is sufficient for the present purpose 
to state the fact. Between the years 1910 and 1915 the foreign relations of 
the Haitian Government became seriously involved because of the pressure 
brought to bear by the Governments of France, Great Britain, Germany, 
Italy, and the United States to obtain a settlement of the claims of their 
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nationals. Because of the unwillingness or inability of the Haitian people 
to settle these claims in a satisfactory manner there were armed demonstra- 
tions; armed forces of foreign Powers had been landed at various points in 
Haiti on the ground that lives and property of their nationals were in danger. 

In 1914 and 1915 there were continuous disturbances, which culminated 
in the latter year in the murder by armed mobs of ex-President Oreste 
Zamor and President Sam, the latter having been dragged by a mob from the 
French Legation, where he had taken refuge, and torn to pieces in the street. 
Following this the members of the cabinet took refuge in foreign legations 
or escaped from the country, so that there was no executive to assume di- 
rection of affairs. It was in this situation that on July 28, 1915, the U.S. 8. 
Washington arrived and it was deemed necessary to land American forces. 
Within a short time the legislative chamber assembled and, under the 
protection of the United States marines, elected Sudre Dartiguenave, presi- 
dent of the former Senate, President of the Republic. In connection with 
the immediate exigency of preserving peace, it appeared essential from a 
humanitarian standpoint to aid the Haitian people to free themselves from 
the hopeless conditions which continued revolutions and a policy of despotic 
militarism had produced. In a large part of the island agriculture had 
practically been abandoned and in the theater of the revolutionary dis- 
turbances the country was devastated. A treaty was negotiated by our 
Government with President Dartiguenave shortly after his election to ‘aid 
the Haitian people in the proper and efficient development of its agricultural, 
mineral, and commercial resources and in the establishment of the finances 
of Haiti on a firm and solid basis.”” Provision was made for the appointment 
by the President of Haiti, upon the nomination of the President of the 
United States, of a general receiver and the necessary aids for the collection 
of customs dues, and of a financial adviser, who was to devise an adequate 
system of public accounting, aid in increasing the revenues and adjusting 
them to the expenses, and otherwise make recommendations in relation to 
economic requirements. 

Conditions in Haiti have not yet permitted the withdrawal of American 
forces, as there is general agreement that such a withdrawal would be the 
occasion for revolution and bloodshed. The Government of the United 
States desires to effect a withdrawal as soon as this can be done consistently 
with the obligations it has assumed. The Government is endeavoring to 
improve administration and to aid in establishing the basis for a sound and 
stable local government. Brig. Gen. John H. Russell, who was sent to 
Haiti in the early part of 1922 as American High Commissioner, has steadily 
sought to bring about improved political and financial conditions, and his 
endeavors have already met with almost unhoped-for success. General 
Russell has worked in the closest cooperation with the local government. 
Peace and order have been established and there is safety of lives and 
property. The great mass of Haitians, who formerly had been completely 
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at the mercy of a rapacious military oligarchy, which had exploited it to 
such an extent that there was no incentive, but rather a real danger, in 
producing or in owning anything beyond the merest necessities, are now free 
to engage in profitable activities. Graft and embezzlement have been 
eliminated by the customs service and the currency has been stabilized. 
The public debt has been appreciably reduced. Last October this Govern- 
ment was instrumental in obtaining a loan of $16,000,000 to Haiti upon 
favorable terms, and this has permitted the undertaking of numerous con- 
structive works. A claims commission has been set up in Port au Prince, 
which is disposing of foreign and internal claims for debts. 

The practice of financing the Government by private and public loans at 
ruinous terms has been discontinued and expenses have been kept within the 
bounds of the revenue of the country. Although the public debt has been 
decreased, large sums have been expended on constructive public works. 
Telegraph and telephone systems have been repaired and new construction 
has been extended to all the principal towns of the interior. Roads have 
been reconstructed and new construction has been undertaken so far as the 
financial resources of the country permit. A modern efficient sanitation 
system has been installed in the seaboard cities and in some of the large 
interior towns. I cannot attempt to enumerate all the improvements that 
have been attempted. They are gratifying, but they are not yet adequate 
and much remains to be done. An American legal adviser in Haiti is now 
endeavoring to establish a basis for a sound judicial system. Agricultural 
surveys are being undertaken in order that all practicable assistance may be 
given for the development of the resources of the island. The Government 
of the United States is seeking to make its relation to Haiti beneficial to the 
Haitian people; it has no other aim but to establish peace and stability. It 
does not seek to acquire or to control the territory of Haiti and it will wel- 
come the day when it can leave Haiti with the reasonable assurance that the 
Haitians will be able to maintain an independent government competent to 
keep order and discharge its international obligations. 

The disturbed conditions and revolutionary tendencies in some of the 
Central American Republics have given great solicitude to the Government 
of the United States, and its efforts have been directed to the promotion of 
tranquillity and stability. This is in the interest of the maintenance of the 
unimpaired integrity and sovereignty of these Republics. The conference 
of 1907 and the treaties which were then concluded constituted an important 
forward step, but the objects sought were not attained, and it recently 
became advisable to call another conference. Accordingly the Government 
of the United States tendered an invitation to the Governments of the 
Central American Republics, which they accepted, and the conference met 
in Washington last December. Delegates of our Government participated. 
The result was the conclusion of a general treaty of peace and amity and a 
series of conventions, among them being conventions for the establishment 
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of an international Central American tribunal, for the limitation of arma- 
ments, for permanent Central American commissions, for extradition, for 
the preparation of projects of electoral legislation, for the unification of 
protective laws for workmen and laborers, for the establishment of stations 
for agricultural experiments and animal industries, and for the reciprocal 
exchange of Central American students. The treaty of peace and amity 
contained those provisions of a similar treaty of 1907 which have been 
found to be of practical value and additional provisions which the conference 
believed would promote the objects in view. 

Reiterating the desire to maintain free institutions and to promote 
stability, the treaty provides that the governments of the Central American 
Republics will not recognize any other government which may come into 
power in any of the republics through a coup d’état or a revolution against a 
recognized government so long as the freely elected representatives of the 
people have not constitutionally reorganized the country. This treaty and 
the conventions endeavor not only to assure amity but to build upon this 
foundation in each of the republics an improved civic structure. In opening 
the conference it was my privilege to assure the delegates of the helpful spirit 
of cooperation which they would find in Washington. ‘The Government 
of the United States,”’ I said, ‘“‘has no ambition to gratify at your expense, 
no policy which runs counter to your national aspirations, and no purpose 
save to promote the interests of peace and to assist you, in such manner as 
you may welcome, to solve your problems to your own proper advantage. 
The interest of the United States is found in the peace of this hemisphere and 
in the conservation of your interests.” 

The difficulties of these republics, and of other countries in a similar 
condition, are due in no small measure to the lack of the development of their 
resources and to the absence of needed facilities of intercourse, such as 
highways and railroads. It is idle to expect stability unless it has a basis in 
education, in improved methods of agriculture and industry, and in the 
provision of instrumentalities of communication which give opportunities 
for reasonable economic satisfactions. Progress in these directions, how- 
ever, cannot be achieved without the investment of capital, and this must 
be supplied from the outside until sufficient available wealth has been 
produced within these countries to permit their people to meet their own 
exigencies. It is not the policy of our Government to make loans to other 
governments and the needed capital, if it is to be supplied at all, must be 
furnished by private organizations. This has given rise to much mis- 
understanding and baseless criticism. We have no desire to exploit other 
peoples; on the other hand, it is surely not the policy of this Government to 
stand in the way of the improvement of their condition. It is an inescapable 
fact, however, that private capital is not obtainable unless investment is 
reasonably secure and returns are commensurate with risks. There are 
always abundant opportunities for financial enterprise in our own country 
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and in other parts of the world on these terms. 

that the instability of governments creates a hazard which private capital 
refuses to ignore, while that very instability can be cured only by the 
economic betterment which private capital alone can make possible. 

It must also be remembered that the Government of the United States has 
no power to compel its citizens to lend money or to fix the terms of their 
investment. Nor is it in a position to control the action of other govern- 
ments who desire to borrow. In this situation our Government endeavors 
by friendly advice to throw its influence against unfairness and imposition, 
and it has at times, with the consent of the parties—indeed, at their instance 
—agreed to a measure of supervision in the maintenance of security for 
loans which otherwise would have been denied or would have been made 
only at oppressive rates. But anyone who supposes that this helpful con- 
tact and friendly relation are either sought or used by the Government of 
the United States for purposes of aggression or with the intention of domi- 
nating the affairs of these countries or their governments has slight knowl- 
edge of the aims and actual endeavors of the Department of State. We are 
not seeking to extend this relation but to limit it; we are aiming not to 
exploit but to aid; not to subvert, but to help in laying the foundations for 
sound, stable, and independent government. Our interest does not lie in 
controlling foreign peoples; that would be a policy of mischief and disaster. 
Our interest is in having prosperous, peaceful, and law-abiding neighbors 
with whom we can cooperate to mutual advantage. 

Fifth. It is apparent that the Monroe Doctrine does not stand in the way 
of Pan American cooperation; rather it affords the necessary foundation for 
that cooperation in the independence and security of American states. 
The basis of Pan Americanism is found in the principles of the Farewell 
Address. There was striking prophecy in the hope expressed by Jefferson 
that we would recognize ‘‘the advantages of a cordial fraternalization among 
all the American nations”’ and what he described as ‘‘the importance of their 
coalescing in an American system of policy.’”’ That system is not hostile to 
Europe; it simply conserves the opportunity for the cultivation of the 
interests which are distinctively American. 

With the aim of furthering this Pan American cooperation there have been 
five Pan American conferences, the last of which was recently held in 
Santiago. The best results of these conferences are not to be found in any 
formal acts or statements but in the generation of helpful and friendly in- 
fluences which draw peoples together through a better mutual understanding. 
There is always a tendency in connection with this cooperation to em- 
phasize plans and purposes of a political nature, and if these are not success- 
fully developed there is a disposition to minimize achievement. The most 
fruitful work, however, is generally found along less sensational lines where 
there is real progress in facilitating the interchanges of commerce and 
culture. Important as are these general Pan American conferences, I should 
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give large place to the utility of special conferences to meet specific needs. 
Thus, one of the most promising results of the recent Santiago conference 
was in the provision for special conferences on the standardization of speci- 
fications of raw materials, tools, machinery, supplies, and other merchandise 
in order to promote economy in production and distribution; on public 
health; on eugenics and homoculture; on the codification of international 
law: on education; on electrical communications; on the uniformity of 
communications statistics; on automobile highways; and, last but not least, 
on the dissemination of news. 

The essential condition of cooperation is peace, and this Government is 
constant in its endeavors to promote peace in this hemisphere by using its 
good offices, whenever they are welcome, in eliminating the causes of strife, 
and in making provision for the settlement of disputes that cannot be ad- 
justed by diplomacy. Almost all the boundary disputes in Latin America 
have been settled, and those that remain are in process of adjustment. 
Especially gratifying was the enlightened action of the Governments of Chile 
and Peru in their recent agreement concluded at Washington for the arbitra- 
tion by the President of the United States of certain questions growing out 
of the Treaty of Ancon with respect to the territory of Tacna-Arica. Such 
efforts are not in strictness an application of the Monroe Doctrine, but they 
are facilitated by its recognition. 

Finally, it should be observed that the Monroe Doctrine is not an obstacle 
to a wider international cooperation, beyond the limits of Pan American 
aims and interests, whenever that cooperation is congenial to American 
institutions. From the foundation of the Government we have sought to 
promote the peaceful settlement of international controversies. Prior to 
the first peace conference at The Hague in 1899 the United States had 
participated in fifty-seven arbitrations. The United States became a party 
to the two Hague conventions for establishment of the Permanent Court of 
Arbitration, at the same time safeguarding its historic position by stating, 
as a part of the ratification, that nothing contained in these conventions 
should ‘‘ be so construed as to require the United States of America to depart 
from its traditional policy of not entering upon, interfering with, or en- 
tangling itself in the political questions or internal administration of any 
foreign states”’ or ‘“‘be construed to imply relinquishment by the United 
States of its traditional attitude toward purely American questions.” 

[t should further be observed that the establishment of a permanent court 
of international justice, which might make available the facilities of a perma- 
nent tribunal (instead of the less satisfactory provision of temporary 
tribunals of arbitration) to governments desiring to submit their contro- 
versies to it, has been a distinct feature of the policy of the Government of the 
United States for many years. We are also interested in measures of 
conciliation and in the facilities of conference. Our desire to cooperate in 
maintaining peaceful relations, in removing the misapprehensions and 
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suspicion which are the most fruitful causes of conflict, in relieving the 
burdens of injurious and unnecessary competition in armament, in main- 
taining the declared principles of fair and equal opportunity, is sufficiently 
attested by the treaties which were concluded at the recent Washington 
conference. Moreover, aside from that obvious field of international co- 
operation in which we have postal conventions, rules of navigation, pro- 
tection of submarine cables, regulation of fisheries, preservation of rights of 
property, copyrights and trade-marks, etc., our people have always and 
earnestly desired to join in the humanitarian endeavor of the nations for the 
elimination of common ills, the prevention of the spread of disease, and the 
restriction or prevention of abuses with which it is impracticable to deal 
effectively by the separate action of governments. This was shown many 
years ago when we joined in international conventions for the purpose of 
putting an end to the African slave trade, and it has had very definite 
illustration of late in our endeavor to make international action effective in 
controlling the pernicious distribution of narcotic drugs. 

Our attitude is one of independence, not of isolation. Our people are still 
intent upon abstaining from participation in the political strife of Europe. 
They are not disposed to commit this Government in advance to the use of 
its power in unknown contingencies, preferring to reserve freedom of action 
in the confidence of our ability and readiness to respond to every future call 
of duty. They have no desire to put their power in pledge, but they do not 
shirk cooperation with other nations whenever there is a sound basis for it 
and a consciousness of community of interest and aim. Cooperation is not 
dictation, and it is not partisanship. On our part it must be the coopera- 
tion of a free people drawing their strength from many racial stocks, and a 
cooperation that is made possible by a preponderant sentiment permitting 
governmental action under a system which denies all exercise of autocratic 
power. It will be the cooperation of a people of liberal ideals, deeply con- 
cerned with the maintenance of peace and interested in all measures which 
find support in the common sense of the country as being practicable and 
well designed to foster common interests. 

To such aims the Monroe Doctrine is not opposed, and with the passing 
of one hundred years it remains a cherished policy, inimical to no just 
interest and deemed to be vitally related to our own safety and to the 
peaceful progress of the peoples of this hemisphere. 


THE LAWS OF WAR CONCERNING AVIATION AND RADIO 


By Rear ApmrraL L. Ropcers, U. S. N. 
Technical Adviser to the American Delegation to the Commission of Jurists 


During the Conference on the Limitation of Armament at Washington 
nearly two years ago a resolution was passed establishing a “‘Commission of 
Jurists to consider amendment of the laws of war’’ covering the use of new 
agencies of warfare. 

The comments of the Commission in regard to each article of the draft 
codes are so full and clear that in reviewing the General Report of the Com- 
mission of Jurists to consider and report upon the revision of the rules of war- 
fare! three points only will here be touched upon. First, the procedure of 
the Commission; second, the relation between certain features of the art of 
warfare and the codes of rules recommended by this Commission; and third, 
the probable development of the relations between the practice of warfare 
and of rules to govern and modify such practice. 

The resolution under which the Commission acted excluded submarines 
and noxious gases as beyond its purview. Upon these two new agencies the 
Washington Conference had just acted, and it was apparently the intention 
of those who were chiefly responsible for the resolution and the terms of the 
treaty to have these matters definitely put into the international law 
accepted by the world. Or at least, by getting the treaty and resolution 
accepted by five great armed Powers, they felt they were making a long step 
in that direction. 

However, under the terms of the same resolution the subjects thus re- 
served as closed matter to the Commission of last winter are not so to any 
later conference. The rules of warfare for submarine and noxious gases are 
open for reconsideration by any nation or group of nations at pleasure. By 
very recent news (Sept. 1) the reservations now before the French Govern- 
ment are such, that if approved, they will make the restrictions on submarine 
warfare of little real weight. 

The United States Government had the initiative in calling the Com- 
mission and in suggesting the new agencies (as limited) to be considered. The 
Department of State decided that aviation and radio were the only new 
agencies that needed consideration. All others, such as tanks, were merely 
inventions extending or intensifying the operations of well-known methods of 
attack and defense and were covered in a satisfactory manner by existing 
rules. Aviation and radio seemed on 2 somewhat different footing, owing 
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to their prominence in the war and to the interest the public of all countries 
took in them. 

It is doubtful if this demand for a code of rules for these two new agencies 
was felt by combatants so much as by the public. Technical representatives 
at The Hague of at least one Power said informally in conversation that to 
them personally the last war had not emphasized the need of any formal ad- 
dition to the laws of war for the purpose of dealing with aviation and radio. 
Nevertheless, the subjects named, aviation and radio, were duly notified by 
the United States to the other Powers, none of which made any counter-pro- 
posals suggesting other subjects. The American delegation prepared draft 
proposals for submission to the Commission on both subjects, the British 
prepared a draft on aviation. None were submitted by other Powers. So 
the discussion on aviation was based on the British and American proposals 
and that on radio on one draft only, the American one. 

The delegation of each nation was composed along the same general lines 
as that of the United States, namely, one or two plenary commissioners 
supported by a number of technical advisers as to aviation and radio. 
These technical advisers belong to the military arms of their respective gov- 
ernments; Land, Sea and Air services. Each delegation also had its secre- 
tariat. The work of the Commission was bilingual, 7.e., French and Eng- 
lish and, by agreement, the remarks made were summarized for record in the 
minutes. The General Secretariat was Dutch, and not being native to 
either language, apparently found it readier to deal with mattersin the French 
language, although all remarks in one language were translated into the 
other. The Secretariat seemed, therefore, to rely more on the French 
version, whether original or translated, of all remarks made, and apparently 
when English was the original it translated the interpreter’s oral French 
version back again into English. This did not promote accuracy in the 
minutes of the meetings. For itself, the English delegation guarded against 
this to a very considerable extent by its own strong secretariat which took 
everything in shorthand and was able to supply the Dutch secretariat with 
the original English version of what was said by the British. Our own sec- 
retariat was somewhat weak compared with the English and consequently 
the American remarks were usually not developed as fully in the minutes 
as the remarks made by the English. This sometimes put the American dele- 
gation at a little disadvantage. A complete shorthand record by the Ameri- 
can secretariat is very desirable at such international meetings. But this 
and other necessary expenditures call for a suitably large appropriation by 
Congress. 

The resolution of the Washington Conference under which the Commission 
was assembled called for a Commission of Jurists. If one may surmise 
motives when none are offered it seems probable that it was the desire of the 
framers of the resolution thereby to lift the consideration of the subject of 
warfare as far as possible above the material questions of physical conflict 
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which are too often deemed by the public wholly to dominate the military 
profession, into the more ethereal altitudes of morality and humanity. But 
this laudable intention can not be wholly accomplished. War is a thing 
both material in its nature and in its appeal to the lower instinctive emotions, 
as well as very often a manifestation of the highest ideals. Even combat- 
ants are desirous to lift it to as high a plane of humanitarian practice as 
possible if for no better reason than that they are the first to feel its horrors. 
So that the hope (if there was any such) to get war on a higher level by ex- 
cluding all but jurists from the Commission was one scarcely possible of 
realization. Moreover, as it proved in practice, no nation will challenge the 
qualifications of members of other delegations. Nobody will ask if any 
member is a real jurist because the definition of one is far from precise, and 
any nation will select the man it prefers and say he is jurist enough for its 
purpose. 

So, although the resolution of the Washington Conference under which 
this Commission was assembled called for a Commission of Jurists, notwith- 
standing, the prescription was not observed. As it seems to the writer, it is 
worthy of note that in this international commission to revise the laws of war, 
the diplomatists by profession had some advantage over those delegates who 
were lawyers chiefly without adequate diplomatic experience. Lawyers, 
as a profession, particularly trial lawyers, are accustomed to oppose each 
other for the purpose of gaining the verdict of the third party, viz., judge and 
jury. But in international gatherings where there is no third party and no 
executive authority granted to the chairman, the objective of a delegate 
should be to persuade his opponent; to capture him rather than to kill him 
before the judge. In other words the methods of the diplomat rather than 
those of the courtroom are frequently the more successful in such interna- 
tional gatherings. 

The Commission met on December 11, 1922. 

On assembly the Honorable John Bassett Moore was elected chairman of 
the Commission. He immediately presented the American draft codes on 
aviation and radio. The British followed with their draft code for aviation. 
With the exception of one or two points, the English and American codes for 
aviation ran along the same general lines and in several articles they were 
even remarkably similar in language. The Commission began work im- 
mediately with the American draft on aviation as a base and the British 
draft as supplementary thereto, and in plenary session undertook, with the 
help of the two draft codes and the technical advisers of each nation, to for- 
mulate a code for submission to their home governments. 

The Commission adjourned one month for the Christmas holidays, but be- 
fore adjourning it was arranged that the Commission should appoint two 
committees of experts, one for aviation and one for radio, to prepare tenta- 
tive draft codes for aviation and radio respectively. These drafting com- 
mittees of experts were to meet early and have their work completed for sub- 
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mission to the plenary Comission when it should meet late in January, 1923. 
in the discussion by the plenary Commission as to the terms of reference to 
committees it was agreed by all the delegates that the work of the com- 
mittees of experts and their recommendations would be in every way subject 
to review and revision by the plenary Commission of Jurists, and during 
the course of the work of the committee of experts the representative of 
each nation should be subject to the instructions of the head of his delegation. 
Further, to make the position of the jurists secure in control of their techni- 
cal advisers several nations put jurists, members of the plenary Commission, 
on the committee of experts on aviation formed to draft a tentative code. 
This did not tend to expedite the work of the committee of experts as the 
jurists needed constant instruction as to the technical points under con- 
sideration. 

As the committee of experts on aviation neared the end of its work it was 
thought desirable to appoint a drafting subcommittee to the committee of 
experts in order to prepare its report. In this drafting subcommittee to the 
committee of experts, the American member was the only one who was not a 
jurist. As he was the only one who had practical and technical knowledge 
of the subjects in hand, he was obliged at almost every instant to inform 
the other members of the drafting committee as to points which were beyond 
their own knowledge. As a consequence, as soon as they became satisfied, 
after reference to their own technical advisers, that the American was com- 
petent and dealt frankly with the matters in hand, he possessed a great ad- 
vantage over the other members who usually accepted his views as to the 
substance of the point in debate. 

There were four main viewpoints which the commission took of the 
work before it: (1) humanitarian; (2) national point of view of the respective 
delegations; (3) the juridie point of view with regard to the laws of war; (4) 
the combatant point of view with regard to the conduct of war, in which the 
combatant services considered their respective nations both as neutral and as 
belligerent. 

With regard to the revision of the laws of war from the humanitarian point 
of view, all nations and all members of each delegation were agreed that it 
was desirable that the laws of war should be such as to prevent suffering of 
persons or destruction of private property, except such as was inevitable for 
the accomplishment of the war objective. Every now and then in the course 
of the discussion someone would raise anew the humanitarian point and im- 
mediately there would be an echo from the representative of every other na- 
tional delegation that his country was behind no other in its desire to limit the 
horrors of war. But, although the public at large in time of peace and in a 
state of emotional rest sees only the disturbances of war, governments, more 
farseeing, know that wars must occur. Consequently they are unwilling to 
permit public opinion of their respective nations in time of peace to drive 
them to agree to arrangements by international conventions which the same 
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public under the influence of war emotions would be the first to urge their 
governments to break. Thus, the codes as agreed upon will scarcely sat- 
isfy the most radical pacifists and humanitarians. 

Combatant forces desire the limitation on the exercise of belligerent 
power in humanitarian interest because they themselves as individuals share 
the views of the general public as to avoidance of the infliction of suffering 
having no influence on the outcome of the war. But combatants have two 
reasons for such limitations additional to those governing the general public. 
First, because combatants themselves are the first to feel the horrors of 
war, and second, because both in victory and in defeat, cruelty and license 
towards individuals and wanton damage and destruction of property tend 
to destruction of discipline and make the national forces less efficient 
instruments in the execution of the national will. By the impressment of 
humanitarian principles upon the mass of men under arms and their educa- 
tion therein during peace, the military forces are rendered more efficient 
and also the popular desire for amelioration of the sufferings of war will 
slowly be assisted to accomplishment. 

From the other three points of view there was cleavage of opinion in the 
Commission. In the formulation of the rules of war for these new agencies 
each nation seemed chiefly guided by the principle of promoting its own 
national policies and its position in the world, neglecting neither the point 
of view of neutral nor of belligerent. Each national delegation was a unit 
in standing for a code which should favor its national situation. As the 
writer has been informed by participants, this has been the rule at previous 
Hague conferences as well. 

But there was another line of cleavage more or less visible running between 
the jurists forming the Commission a as whole and the technical advisers as a 
whole. The majority of the commissioners had little or no technical 
acquaintance with the art and practice of war. Some seemed inclined to be- 
lieve that the course of war, even when great national emotions were aroused, 
might be guided by the phrases of a code of rules previously agreed upon. 
They did not appear always to realize that at any time the code of accepted 
rules of warfare is based almost entirely on past experience and that when a 
new war arises, new social, economic and belligerent conditions will make the 
existing code move or less unsuitable to meet the exigencies of the situation 
as developed in the course of the current war. Presumably, for these 
reasons, several commissioners were disposed to go rather further than their 
technical advisers in the prevision of succinct cases and the precision of 
language to meet such imagined cases. The American delegate was not so 
inclined but preferred to lay down broad principles in phrasing the drafts, 
and he was able to exert a very predominant influence to the advantage of 
the completed code. 

On the other hand, the technical advisers were not only acquainted with 
the art of war as practiced against an enemy, but also were acquainted from 
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youth up with the laws of war as one of the practical side-lines of their pro- 
fession. In the end, as might be expected, the technical advisers had great 
weight with the heads of their respective delegations and in most points 
were able to convince the latter as to the correctness and applicability of 
their views having regard to the national policy. The drafts as finally 
agreed to in the plenary session, while acceptable to all (except Chapter VII 
of the aviation rules to the Netherlands) were yet practicable and reason- 
able as guides and limits to combatant effort. 

We now take up the second part, the relations of the practice of war by the 
new agencies of radio and aviation to the laws of war framed to govern such 


practice. 
CONSIDERATION OF THE AVIATION CODE 


Aviation is a new agency in warfare and, as such, the novelty and romance 
of flight through the air has given the non-technical public a somewhat 
erroneous opinion as to its place among the agencies of warfare. An air- 
craft is considered by the public as a weapon but, in fact, this is not true. It 
is a new kind of vehicle and, as a method of transportation, it has two char- 
acteristic qualities which differentiate it from all other vehicles. An air- 
craft has the highest speed of travel known to man and is able to rise in the 
air. Owing to these two qualities aircraft can only be successfully attacked 
(.e., forced to fight) by hostile aircraft no less speedy. Both characteristics 
are very important, but the aircraft possessing these inherent qualities 
nevertheless is an inanimate machine which is able to do the things within 
its capabilities only by virtue of the directing mind of the man in control. 
The fact that the airplane can rise in the air and travel with great velocity 
in no way affects the sovereign rights of states to reach proper and lawful 
belligerent objectives by this new means. The real thing at issue is that the 
new agency of warfare must not be so utilized as to carry out actions which 
are not in accordance with the general spirit of existing rules of warfare. 
Such reprehensible actions do not depend upon the agency but upon the 
spirit and soul of the directing mind in control. A man may hold harmless 
in his hand a potentially dangerous stick of dynamite. The choice is his 
whether to use it wickedly to destroy his neighbor’s house or beneficently to 
blast out the cellar for his own new house. 

Aviation has three main fields. 

One principal field for aviation is observation to collect news. This may 
be strategic, z.e., by long distance reconnaissance; or, tactical (a) for in- 
formation of leaders in coordination of subordinate tactical groups; (b) for 
guidance of minor tactical units in technical management of their commands, 
e.g., control of gun fire. 

A second field of aviation is to fight other aircraft seeking to interfere with 
one’s own observing and reconnoitering aircraft (information branch) and to 
attack the enemy’s information or reconnoitering branch of air service. 
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A third field of aviation is direct attack on surface targets, be they per- 
sonnel or material (by bombing, machine guns, torpedoes, etc.). 

There is now an accepted code of warfare by land and by sea whose origin 
is founded long in the past and which has been modified from time to time as 
conditions warrant. Under the accepted laws of war, warfare against com- 
merce carried on in hostile military interest has always been held legitimate. 
The Commission as a whole was of the opinion that the draft of a war code 
governing aviation should not contravene in principle or in any important 
respect the rules already governing other forms of warfare by land and sea, 
but should extend the accepted principles of aviation so that the laws of 
war might be a unity in applying to all kinds of agencies of war. 

With all these points in view we find that the code groups its rules under 
four main heads and in general provides: 

(a) That operations of war which are permissible to combatants trans- 
ported by other means than aircraft are permissible to combatants trans- 
ported by aircraft. 

(b) That the combatants and operative personnel transported by and 
managing aircraft are subject to no other penalties than such as are 
applicable to those exercising similar belligerent rights by other means of 
transport. 

(c) That the aircraft as vehicles of war and of commerce are assimilated 
in their international legal treatment as to ownership and transfer, to other 
vehicles of war and commerce (usually shipping). 

(d) That international commerce may be carried on by aircraft and that 
military aircraft may interrupt hostile and neutral commerce carried by air 
in accordance with the generally accepted rules governing land and sea 
traffic. 

While there was much discussion over nearly every article of the aviation 
code as to the phraseology thereof, there was serious difficulty only on two 
points, namely, as to the whole subject of bombardment, and particularly as 
to Article 24 (defining legitimate targets), and as to the subject of visit and 
search by aircraft of merchant ships on the high seas. 

As in the matter of bombardment by aircraft, so in that of visit and 
search by aircraft (Chapter VII), it seemed to be generally admitted that 
both were the exercise of the sovereign powers of the state. That this sover- 
eign power was exercised by a new agency of warfare did not affect nor 
limit the right of the sovereign state to exercise its power. 

As to bombardment, it was felt by all from the first that the degree of 
success or failure in the chapter on bombardment would be the basis of meas- 
urement by the world as to the whole work of the Commission. It was the 
subject of long debate. The essential thing was that the belligerent effort 
should be directed against objectives whose damage or destruction was in 
accordance with the principles of warfare already accepted. In the case of 
bombardment the Commission was able to come to an agreement because 
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the laws of war already were fairly clear as to the principles which should 
govern bombardment whether from land or sea. The rules for bombard- 
ment from the air as agreed upon by the Commission violate none of these 
hitherto accepted principles. The acceptance of Article 24 (as to targets) 
unanimously was a very great personal success for the chairman of the Com- 
mission, the Honorable John Bassett Moore, whose diplomatic tact, patience, 
courtesy, and drafting skill were exerted to the utmost to reach a fortunate 
conclusion upon this article. His success was welcomed by the Commission’s 
warm ovation to him upon the announcement of the vote of acceptance. 
Chapter VII is in general harmony with existing rules for other forms of 
land and sea warfare, but it deals only with the subject of warfare against 
and between aircraft. The rules leave untouched the great field of warfare 
against commerce carried on the high seas, although there was long discus- 
sion as to the principles which should govern warfare upon seaborne com- 
merce. The subject of visit and search of surface merchant ships by surface 
men-of-war has not hitherto been satisfactorily dealt with by an interna- 
tional convention. Certain treaties exist between individual Powers in 
regard thereto, and there is general agreement as to what is permissible, but 
the broad principles underlying the sovereign right of visit and search as 
between neutrals and belligerents on the high seas have not hitherto been 
formally accepted by international law. It was generally felt that whatever 
rules might be adopted by aircraft for the search of merchant ships, they 
should be the same in principle as those governing combatant surface ships 
of war. But, by the terms of the resolution under which the Commission 
met, it was without power to make rules except for new agencies. As the 
visit and search by aircraft would be a small affair in the conduct of bellig- 
erent operations compared with that of visit and search by surface ships, 
the Commission believed itself without authority to lay down an inter- 
national code which should govern all classes of craft engaged in visit and 
search of merchantmen, whether belligerent or neutral. So this point is 
left open, perhaps to be regulated by some future international conference, 
or if not, to the practice of the next great maritime war. The divergence 
of national views as exhibited at this conference may be such as to render it 
possible and even probable that an international agreement on this point 
may not be reached previous to the next great maritime war, whenever such 


may chance to arise. 
RADIO 


The radio committee of experts enjoyed the great advantage of being com- 
posed wholly of experts, except the British representative (an ambassador). 
The radio committee worked under the chairmanship of General Ferrié 
(French) whose technical ability in radio matters is recognized throughout 
the world. He also displayed remarkable diplomatic, parliamentary and 
administrative skill as chairman in conducting the business of the radio com- 
mittee of experts, as well as in preparing its report upon the code as adopted. 
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A chief service of aviation and almost the entire service of radio to the 
conduct of warfare is in the provision of news and information to the various 
parties. Here the two technicalities link up. Aviation observes, obtaining 
news and information and sometimes transmitting the latter; radio transmits 
news; and both fight, each after its own fashion to protect their own func- 
tions, and to deny to the enemy the exercise of similar activities. 

In war, asin all other business, success depends on timely accurate infor- 
mation. Failure follows misinformation or ignorance. In all business, 
plan-making must precede execution of work. In war, therefore, the battle 
for information for guidance of leaders will precede the clash of the main 
forces. If this preliminary struggle for information is completely successful 
for either side, and a corresponding failure for the other, the result of the 
spectacular main battle, which the public understands and in which it is 
chiefly interested, can scarcely be in doubt even as a matter of prediction. 

The radio rules relate largely to radio on board ship, since it is on the high 
seas that radio is chiefly subject to possible hostile belligerent control and 
such possibility will become a certainty if a belligerent can exercise such 
power. At sea, some of the uses of radio in the control of naval operations 
are as follows: 

(a) Strategy: (orders)—codrdination of efforts through centralized con- 
trol; (information)—centralization, comparison, analysis of information 
from varied sources, and dissemination of probable truth as a basis for 
discretionary action within the limits permissible to subordinates while 
preserving loyalty to general plan. For the foregoing purposes radio is in- 
dispensable to navies. For armies it is auxiliary only to cables and tele- 
graphs. 

(b) Tactics: Radio is indispensable in war to the aviation service of armies 
and navies to give and take both information and orders. It is the best and 
quickest way to give and take orders and information between ships, but not 
the only way, as we have also visual and auditory ways of communication 
for short distances. For tactical military use on shore, radio is perhaps less 
necessary than at sea, as other means available are more reliable than at 
sea. 

(c) The use of radio for electrical distant control of machinery is practica- 
ble but not profitable, for machinery made by man must be kept in order by 
man. A machine physically separated from a directing person is not re- 
liable in the face of an enemy. For this reason the radio code does not 
touch on any inventional features of radio, but has been limited as is seen. 
Further, the radio rules have to provide for transmission of despatches from 
several points of view. First, radio is used to transmit the current news of 
the world which has no reference to the war either for use of belligerents or 
of neutrals. The rules of war for radio permit this news to be transmitted 
under rules of peace so far as possible, but with modifications by the rules of 
war to provide against abuse in time of war either by belligerents or neutrals. 
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The rules dealing with this matter apply chiefly to neutral states. Only a 
hostile belligerent is willing or anxious to check the radio activities of any 
belligerent Power. But belligerents may properly act offensively against 
the enemy radio by ‘‘jamming”’ his radio, that is, by radio interference. 
This is radio war against radio service. The radio war may go further by 
removing or crippling radio instruments on neutral ships or requiring such 
ships to alter their course. 

The radio service for humanity is not to be interferred with. Penalties 
for infractions of radio regulations are made severe, for the inducements to 
aid belligerents will be great and penalties must be correspondingly so. The 
radio personnel is appropriately protected from “cruel and unusual punish- 
ments’. Such are the main points covered by the radio rules. 

We may now discuss the third subject of this review, namely, the probabil- 
ity of laws of war framed in peace to endure under the stress of war. 

In the first place, we must recollect all international law, so-called, differs 
from municipal law in that it arises in a wholly different way. International 
law is not made either by the people as a whole or by jurists as a class, or 
by legislatures. It is made by the executive branch of governments to ac- 
complish administrative objectives usually very precisely outlined. 

The international law of war arises from the formulation of national policy 
through the action of the navy in peace and war, through the action of the 
army in war, and through the reaction of foreign offices of governments to 
the acts of their own and other nations’ military forces, expressed in the one 
case through the chief executive as commander-in-chief and through treaties, 
and in the other case directly to the foreign offices of other governments. Spe- 
cific acts of the combatant branches not in accord with previous practice of 
international law are referable to the courts or to arbitration. If there un- 
sustained, such acts form no precedent for future guidance. On thecontrary, 
if sustained by the courts, a new paragraph is added to the code of war for 
that war unless nullified by subsequent executive action. 

At the close of any war, we find an accepted practice governing the conduct 
of belligerents and neutrals. It is no more than the line of toleration of con- 
duct which permits the combatants to do the utmost damage to each other 
consistent with enlightened expediency, 7.e., without bearing so hardly upon 
important neutrals as to oblige them to enter the war as the less evil. This 
international law has not the sanction of municipal law, that of irresistible 
impersonal and unemotional force behind it. The rules of war as thus de- 
veloped are merely the empiric expression of the best solution leading to a 
quick and successful termination of the war. Thereupon jurists and publi- 
cists take the mass of data accumulated by the war and attempt to work it 
up into a formal code to suit the conditions of the times and of public opinion. 
But before the next war comes social and economic conditions in the world 
will have changed and the war will be about other causes with other national 
sympathies and other political divisions, so that it will be necessary to work 
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out empirical modifications to the rules governing at the end of the previous 
war. Only matters permanently and definitely settled will pass into the 
realm of real international law, 7.e., matters accepted by the general opinion 
of the world by nations in peace and at war. 

For these reasons, it seems reasonable to think that nations in the future 
will frequently be disposed rather to have good codes of warfare formulated 
during peace for thought and study but not formally promulgated by treaty 
as internationally binding. 

Such was the fate of the work of the Conference of London. Such may be 
the fate of the last winter’s work at The Hague. It may be doubted if all 
the Powers at The Hague whose representatives accepted the provisions of 
the draft proposed would care to see their nations bound by it by treaty at 
this moment, but nevertheless it will probably have a great influence on all 
and on their conduct in the next war. If desirable, after declaration of war 
it could be accepted (with modifications to suit) as a modus vivendi, as cer- 
tain articles of the Geneva Convention of 1868 were adopted to cover the 
American hospital ship Solace after the outbreak of the Spanish War in 
1898, in a few days. 

A final reason for the lack of force of international law of war as expressed 
in any code drawn up in peace may be worth consideration. Municipal law 
is a rule of reason drawn up by reasonable people presumably not under un- 
duly emotional conditions and enforced by courts and their physical agents 
in an impartial and unemotional manner. International law as drafted in 
treaties and conventions is drawn up in peace under the rule of reason and 
of emotional reactions at variance with the emotions of war. When war 
breaks out, even neutral nations pass under control of another set of emotions, 
of the most intense nature, those of war and self-preservation, and all belliger- 
ents make light of rules which are not in conformity, or at least do not conflict 
too violently, with primitive mass emotions. Assume a nation at peace at- 
tempting to enforce violated rules of war and unable to do so by diplomacy. 
If she herself then proceeds to use force, it can only be by resort to the com- 
pulsion of war. Thereby the protesting nation passes to the control of those 
mass emotions whose exhibitions in others she is trying to suppress and her- 
self is liable to similar exhibitions of them. 

The group of rules of international law based on humanitarian practice 
and already well tried out are likely to endure. Another group of rules 
deals with new instruments and agencies of warfare. Such rules, if intro- 
duced too hastily into codes of war before the experience of war has tried the 
new agencies, will probably be denied observance in the next war until the 
new agencies have been used and have shown their value. The rules of 
war as codified are therefore most likely to be best observed when wars are 
between civilized nations and onasmall scale. The final condition leading 
to general observance of the rules of war is that some strong Powers shall 
remain neutral without essential interest on their own behalf as to the out- 
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come of the war. Such neutrals will be able to exert diplomatic pressure 


in support of the law as declared. 
Yet by the maintenance of reasonable codes in conformity with the ordi- 


nary requirements of the day, we may at least hope that good rules will 
gain support and afford opportunities to raise the standard of practice of the 


world. 
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PROTECTION OF MINORITIES BY THE 
LEAGUE OF NATIONS 


By Heimer Rostine 
Member of the Secretariat of the League of Nations 


HISTORICAL AND LEGAL SURVEY 


Several of the treaties concluded after the World War contain clauses deal- 
ing with the protection of minorities. This protection is placed under the 
guarantee of the League of Nations. By minorities are meant groups of 
persons who differ in race, religion or language from the majority of the in- 
habitants of the country. But such persons may be further subdivided 
into two quite distinct classes: (a) nationals of a foreign Power; (b) na- 
tionals of the country concerned. The protection of minorities may also be 
regarded from two points of view: (1) it may be granted by the laws of 
the country and therefore be guaranteed by the state; (2) it may be de- 
pendent on treaties and be guaranteed by foreign Powers. 

In the recent treaties these four points are taken into consideration. 
These treaties, indeed, confer certain rights: (a) on all inhabitants of the 
country without distinction of birth, nationality, language, race or religion; 
(b) on all nationals of the country who belong to racial, religious or lin- 
guistic minorities. Moreover, the country concerned undertakes to rec- 
ognize the clauses of the treaty: (1) as fundamental laws of the state; 
(2) as obligations of international concern placed under the guarantee of 
the League of Nations. 


THE PROTECTION OF MINORITIES UP TO THE OUTBREAK 
OF THE WORLD WAR 


The history of the protection of minorities, considered from these four 
points of view and in this wide acceptation of the term, is really the history 
of all the most important periods in the evolution of the world. All that has 
been attempted in the following pages is to give a retrospective summary, 
showing firstly, that the protection of minorities is not an entirely new 
question, and secondly, that there is a fundamental difference between the 
system which was adopted to protect minorities before the war and that 
which has now been set up under the guarantee of the League of Nations. 

The history of the rights of aliens carries us back to the early rights of 
hospitality which were of the greatest importance in antiquity. The 
stranger was regarded as an enemy (hostis); but when he appeared among 
other people without displaying any hostile designs he was regarded as a 
641 
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supplicant under the protection of the gods and was treated as a guest 
(French héte). Violation of the right to hospitality was considered a crime. 

To private hospitality may be traced public hospitality and the whole 
consular system, with which the ancients were already familiar (the prorenot 
in Greece). A very interesting chapter in the history of the consular 
system is supplied by the régime of the ‘‘capitulations’’ which preserved 
for Christians in the Levant, who were subjects of Western States, the right 
of having recourse to the jurisdiction of their own countries as represented by 
the consular courts. It is interesting to note that these rights, the origin of 
which may be traced to the privileges granted by Harun al Rashid to the 
subjects of Charlemagne, were the result of the good will displayed by 
Oriental sovereigns who granted them of their own free will. Certain towns 
in Italy (Genoa, Venice, Amalfi, etc.) were already in possession of privi- 
leges which had been granted to them by the Byzantine Emperors and the 
Turkish Sultans, when Francis I, King of France, obtained, in 1535, the first 
capitulation of a general and international character.' Various similar ré- 
gimes in connection with extraterritorial rights have also long been in ex- 
istence in Persia, Siam, China and Japan. In the case of the last-named 
country these rights were abolished towards the end of the last century. 

Another example of the protection of the rights of aliens is to be found in 
the treaty dated April 29, 1572, between Queen Elizabeth and Charles IX of 
France. The King of France undertook that no subject of the Queen of 
England should be ‘“‘molested as to his person or his property by the In- 
quisitors or otherwise, on account of the religion at present accepted in 
England, though with this charge and condition, that the said English do 
comport themselves with modesty ’”’.? 

Finally may be mentioned the convention of August 1, 1916, between the 
United States of America and Denmark, providing for the cession of the 
West Indies. According to this convention the right of Danish citizens to 
enjoy all the private, municipal and religious rights and liberties secured to 
them by law, is guaranteed.* 

As regards the other group of minorities, namely, persons who are na- 
tionals of a country but differ in race, religion or language from the majority 
of the other nationals of the country, it is interesting to note that the ques- 
tion of ethnical minorities did not really arise until last century, whereas the 
question of religious minorities is as old as history itself. It is the history of 

1 The abrogation of the capitulations was one of the principal items on the Turkish 
programme at the opening of the Lausanne Conference in November, 1922. The Powers 
accepted this in principle, and all countries having capitulations with Turkey were repre- 
sented at the conference. The discussion on the question is being continued at the con- 
ference, which reopened in April, 1923. [Art. 28 of the Treaty of Peace signed at Lausanne 


on July 24, 1923, reads as follows: ‘Each of the high contracting parties hereby accepts, 
in so far as it is concerned, the complete abolition of the Capitulations in Turkey in every 


respect.’’—Ep1Tor.] 
2 See Dumont’s Recueil de traites, Vol. V, Part 1, p. 214. 
* Supplement to this Journat for April, 1917, Vol. 11, p. 53. 
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religious tolerance and of mankind’s struggle to obtain liberty of thought 
which reaches its culminating point in the Declaration of the Rights of Man 
at the time of the French Revolution. The records of this history are 
abundant and are among the most important documents in history. Men- 
tion need only be made of the Pact of Warsaw, 1573 (Paz inter Dissidentes de 
Religione), the Edict of Nantes, 1598, the Peace of Augsburg, 1555, and the 
Treaty of Westphalia, 1648. 

The last named treaty is of special interest. It confirms the agreements 
contained in all the previous treaties relating to the settlement of religious 
disputes arising out of the Reformation (the Passau Agreement, 1552—the 
religious Peace of Augsburg, 1555 . . . ete.). In accordance with the 
terms of the Treaty of Westphalia, all the signatory Powers undertook to 
defend each and every clause of this treaty, even by armed force.‘ It is 
unnecessary to emphasize the importance of this peace from the point of 
view of international law. The principle of joint action and the accept- 
ance of common responsibilities and guarantees which are contained in this 
treaty, in many respects evoke comparison with the Covenant of the 
League of Nations.® 

It would lead us too far to examine the legislation of various countries in 
this connection, although such a discussion would be extremely interesting, 
especially as regards legislation in the former Austro-Hungarian Empire and 
the firmans of the Ottoman Sultans concerning the religious and linguistic 
autonomy of the Christian communities (Greek, Armenian, Syrian, etc.) 
within the Ottoman Empire. 

In the following pages we shall confine ourselves to giving a summary of 
the provisions relating to the protection of minorities which are to be found 
in the most important treaties. 

As the principle of established religion prevailed in many states, guarantees 
were sometimes given, when territories were ceded by one state to another, 
for the maintenance and protection of the religion existing in the ceded 
territories. This very often does not only mean the right of the inhabitants 
to exercise freely their religion, but it also implies the maintenance of their 
schools, ete. The first stipulation to this effect is found in the Treaty of 
Oliva, signed in 1660 between Sweden and Poland. Up to 1815 seven 
treaties repeat this clause. The treaty of peace of Paris of February 10, 

‘Several Hungarian historians (Szilagyi, A Magyar nemzet térlenete) state that in 1859 
England and Holland, guarantors of the Treaty of Westphalia in virtue of Art. 3 of the 
Treaty of Aix-la~Chapelle (1748), forwarded protests through diplomatic channels to 
Vienna against Count Thun’s Protestanten patent (a law depriving the Protestants of Hun- 
gary and Transylvania of certain privileges). This statement is not, however, historically 
correct. Neither in the Haus-Hof und Staatsarchiv in Vienna nor at the Foreign Office in 
London is there any record of notes of this kind. 

* See Art. 17, par. 4,5 and 6. Urkun den der Friedenschliisse von Osnabriick und Munster 
(Ziirich, 1848). 

* Treaties of Oliva, Nimégue, Ryswick, Nystad, Breslau, Versaiiles, Frederickshamm. 
“es ae Fouques Dupare’s La Protection des Minorités de Race, de Langue et de Religion, 

aris, 1922. 
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1763, by which Canada and British North America were ceded by France to 
Great Britain, guarantees the right of the Roman Catholics to profess their 
religion.” 

In the treaties by which the United States has obtained territorial exten- 
sion during the 19th century, special clauses have been inserted providing 
that the inhabitants of the ceded territories should be incorporated in the 
union of the United States and admitted as soon as possible according to the 
principles of the Federal Constitution to the enjoyment of rights, advan- 
tages and immunities of citizens of the United States, and in the meantime 
they should be maintained and protected in the full enjoyment of their 
liberty, property and the religion which they profess.°® 

The Act of July 21, 1814, by which the sovereign Prince of the Nether- 
lands accepted the sovereignty of the Belgian Provinces, ensures “ protection 
and equal favor to all religions, and guarantees the admission of all citizens, 
whatever their religious beliefs may be, to public office’’.® 

At the Congress of Vienna guarantees were given to the Poles who became 
subjects of Russia, Prussia and Austria that they should be allowed represent- 
ative and national institutions. By virtue of this article England and 
France made repeated protests to the Emperor of Russia. 

Very interesting is the protocol of March 29, 1815," relating to the ces- 
sions of territory made by the King of Sardinia to the Canton of Geneva. 
Article 3 of this protocol contains a series of provisions with regard to the 
protection of Catholics. The King of Sardinia reserved the right to bring 
to the knowledge of the Swiss Diet, and to instruct his diplomatic agents 
accredited to it to support any complaint which might arise from failure to 
carry out these provisions. This act has played an important part in 
Genevese history. The King of Sardinia intervened in 1821 on the subject 
of the marriage laws promulgated by the Geneva Government which were 
found to be in conflict with the Catholic religion. 

At the time of the formation of the Kingdom of Greece at the conference of 
London in 1830, France demanded guarantees for Catholics, and Greece 
undertook to grant equal political rights to all her subjects without dis- 


tinction of religion.” 
The Treaty of Paris of 1856 took cognizance of the famous Hatti-Hamayun 


7See Martens, Recueil de Traités, 1, I. 

8 Treaty of April 30, 1803, with France for the cession of Louisiana; treaty of Feb. 22, 
1819, with Spain for the cession of Florida; treaty of Feb. 2, 1848, with Mexico for the 
cession of New Mexico, California, etc; convention of March 30, 1867, with Russia for the 
cession of Alaska; treaty of Dec. 10, 1898, with Spain for the cession of the Philippines, 
Porto Rico, etc. (Malloy, Treaties, Conventions, etc., between the United States and other 
Powers, 1776-1909, 2 vols., Govt. Printing Office, Washington, 1910). 

9 British and Foreign Slate Papers, Vol. 2, 141. 

10 State Papers, Vol. 2, p. 11. See Art. 1 of the Final Act of June 9, 1815. 

11 (Annex 12 of the Final Act), State Papers, Vol. 2, p. 149. 

#2 Protocol No. 3, State Papers, Vol. 17, p. 202. 
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of February 18, 1856, by which the Sultan granted very extensive rights to 

the Christian or non-Moslem communities of the Ottoman Empire. With 
regard to the principalities of Moldavia and Wallachia, the first scheme, con- 
tained in the Protocol of Constantinople of February 11, 1856, by which all 
religions and their adherents were to enjoy equal liberty, was modified and 
Article 46 of the Convention of Paris of August 10, 1858, conferred political 
rights only on Moldavians and Wallachians belonging to any Christian 
denomination. The article added that the enjoyment of these rights might 
be extended to other religious beliefs by legislative provisions." 

The Berlin Congress of 1878 dealt in detail with the question of religious 
liberty. Thus at the session held on June 28, 1878, when the independence 
of Serbia was discussed, the representatives of England (Salisbury), France 
(Waddington), Italy (De Launay), Germany (Bismarck), and Austria- 
Hungary (Andrassy), stated that the time had come for the representatives 
of Europe to affirm the principles of religious liberty. The congress laid 
down that countries which requested to be admitted to the comity of 
European nations on the same footing as other states must first of all 
recognize the principles upon which the social organization of all the states 
of Europe was based.'® These principles were embodied in five of the 
articles of the Treaty of Berlin. Under Articles 5, 27, 35, 44 and 62 of this 
act, Bulgaria, Montenegro, Serbia, Roumania and Turkey guaranteed free- 
dom of religion to all nationals of these states, as well as to foreigners, and 
declared that a difference of religious belief or denomination could not be 
urged as a reason for excluding or disqualifying anyone from the enjoyment 
of civil and political rights.'® 

In the Convention of Constantinople of May 24, 1881," under which 
Thessaly was annexed to Greece, it was laid down that the lives, property, 
religion and customs of the inhabitants of the ceded districts should be 
scrupulously respected. These inhabitants were to enjoy exactly the 
same civil and political rights as Greek subjects of Greek origin. Very 
explicit provisions were also inserted to ensure the safeguarding of the 
interests of the Mussulman population of this territory. 


8 Art. 9 of the Treaty of Paris, State Papers, Vol. 46, p. 133. 

'* State Papers, 48,77. See also Lucien Wolf, Diplomatic History of the Jewish Question, 
London, 1919, p. 23. 

8 State Papers, 69, 959. 

‘® The convention concluded on April 21, 1879, between Austria-Hungary and Turkey 
in pursuance of Art. X XV of the Treaty of Berlin relating to the occupation of Bosnia and 
Herzegovina by Austria-Hungary, guaranteed that the honor, customs, religious freedom 
and the security of person and property of the Mussulman population should not be inter- 
fered with. The Sultan’s name was to continue as before to figure in the public prayers of 
the Mussulmans, and in so far as it was customary to fly the Ottoman flag from the min- 
arets, the custom was to be respected. (See Holland’s The European Concert in the Eastern 
Question, Oxford, 1885, p. 356.) 
" State Papers, Vol. 72, p. 382. 
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After the treaty concluded at Bucarest on August 10, 1913, diplomatic 
notes were exchanged between the Roumanian Government and the 
Bulgarian, Greek and Serbian Governments. The latter consented to 
grant autonomy to the schools and churches of Kutso-Vlachs living within 
their territories, to authorize the creation of a bishopric for the Kutso- 
Vlachs and to allow the Roumanian Government to endow existing and 
future institutions as above, under the supervision of the governments 
concerned.!8 

In the Treaty of Constantinople of September 29, 1913, between Bulgaria 
and Turkey,'® in the Convention of Athens of 1-14, November, 1913, 
between Greece and Turkey,” and in the Treaty of Stamboul, 1-14, March, 
1914, between Serbia and Turkey,” are also found very detailed stipulations 
safeguarding the rights of Moslems in these countries.” 


MINORITIES TREATIES SIGNED AT PARIS DURING THE 
PEACE CONFERENCE 

At the time of the Peace Conference in Paris a commission was set up on 
May 1, 1919, called the Commission on New States. The following coun- 
tries were represented on this commission: France (Berthelot), the United 
States of America (Miller and Hudson), Great Britain (Headlam-Morley), 
and subsequently also Italy (De Martino and Castoldi) and Japan (Adatci). 
The commission was entrusted by President Wilson, M. Clemenceau and 
Mr. Lloyd George with the work of drawing up draft treaties for the 
protection of minorities in the states of Eastern Europe. 


18 See Siate Papers, Vol. 107, p. 670. 

19 Articles 8, 9, 18 and Annex II concerning the Muftis. 

20 Articles 11, 12 and Protocol No. 3. 

*1 Articles 7, 8, 9. 

2 See Revue Générale de Droit International Public, Tome XXI, 1914. 

23 Several of these states raised objections, and at the plenary meeting of the conference, 
on May 31, 1919, their representatives stated that they were prepared to accept obligations 
relating to the protection of minorities if all the states members of the League undertook 
similar obligations; otherwise, such obligations might be regarded as a derogation of their 
sovereign rights as states, and they could not tolerate the intervention of other states in 
their own internal affairs. M. Clemenceau replied to these objections. The arguments 
which he advanced will be found in the letter addressed to M. Paderewski (see Supplement 
to this JouRNAL, October, 1919, Vol. 13, p. 416; see also, Temperley, History of the Peace 
Conference, Vol. 5, p. 128). 

In a memorandum submitted to the Peace Conference by the Polish Delegation, it was 
further pointed out that the Treaty of Versailles did not contain any provisions regarding 
the protection of minorities in Germany, analogous to those which Poland was required to 
accept for the protection of German minorities in Poland. 

In this connection it may be mentioned that in the German counter-proposals to the 
peace conditions, Germany, in the chapter concerning the League of Nations, asked for 
the protection of minorities in general and in particular for the protection of German 
minorities in the ceded territories. Germany stated that, for her part, she was prepared 
to apply the same principles to the treatment of minorities within her own territory 
(“Deutschland ist seinerseits antschlossen fremdstémmige Minderheiten auf seinem Gebiet 
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The first of these treaties, that with Poland, was signed on June 28, 1919, 
simultaneously with the Treaty of Versailles. The text of this treaty was 
transmitted to M. Paderewski with a letter from the President of the 
Conference, M. Clemenceau. This letter may be said to include “the 
considerations”? which form the basis of all treaties dealing with minorities, 
and it refutes any objections which may be raised against these treaties. 
The letter first of all lays stress on the fact that the minorities treaties do not 
inaugurate any fresh departure. It had for a long time been the established 
procedure of the public law of Europe that, when a new state was created or 
when an existing state absorbed any considerable amount of territory, for 
the formal recognition of the situation by the Great Powers to be accom- 
panied by a request on the part of these Powers to the government thus 
recognized, that it should undertake to apply certain definite principles of 
government, in the form of an agreement possessing an international 
character. The new minorities treaties, however, differ in form from 
previous conventions relating to similar questions. This change of form is 
a necessary consequence and an essential part of the new system of inter- 
national relations inaugurated by the establishment of the League of Nations. 
Formerly, the guarantee for provisions of this nature was vested in the 
Great Powers. Experience has shown that this arrangement was ineffective 
in practice, and it was also open to the criticism that it might give to the 
Great Powers, either individually or in combination, a right to interfere in 
the internal constitution of the states affected, which couid be used for purely 
political purposes. Under the new system the guarantee is entrusted to the 
League of Nations. Furthermore, a clause has been inserted in all the 
treaties, by virture of which disputes which may arise in connection with the 
guarantees in question may be submitted to the Court of International 
Justice. In this way, differences which may arise are removed from a 
political to a juridical sphere—a fact which should facilitate an impartial 
decision. 

The treaties containing provisions concerning minorities are ten in num- 
ber; they are as follows: 

1. The treaty of June 28, 1919, between the Principal Allied and Associ- 
ated Powers and Poland,™ placed under the guarantee of the League of 
Nations, February 13, 1920. 

2. The treaty of September 10, 1919, between the Principal Allied and 
Associated Powers and Czecho-Slovakia,” placed under the guarantee of the 
League of Nations, November 29, 1920. 


nach den gleichen Grundsiitzen zu behandeln’’). In the Allies’ reply, dated June 16, 1919, 
reference was made to the guarantees which were to be provided, under the minorities 
treaties, to German minorities in the ceded territories, and the Allied and Associated 
Powers took note of the declaration of the German Delegation that Germany was prepared 
to apply the same principles to the treatment of minorities within her own territory. 

* Printed in Supplement to this JournaL, October, 1919, Vol. 13, p. 423. 

* Printed, ibid., October, 1920, Vol. 14, p. 311. 
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3. The treaty of September 10, 1919, between the Principal Allied and 
Associated Powers and the Serb-Croat-Slovene State,” placed under the 
guarantee of the League of Nations, November 29, 1920. 

4. The treaty of December 9, 1919, between the Principal Allied and 
Associated Powers and Roumania,”’ placed under the guarantee of the 
League of Nations, August 30, 1921. 

5. The treaty of August 10, 1920, between the Principal Allied Powers 
and Greece.”® 

6. The treaty of August 10, 1920, between the Principal Allied Powers 
and Armenia. 

7. Articles 62 to 69 of the treaty of peace with Austria (signed at St. 
Germain-en-Laye on September 10, 1919),?* placed under the guarantee of 
the League of Nations, October 22, 1920. 

8. Articles 49 to 57 of the treaty of peace with Bulgaria (signed at 
Neuilly s/ Seine November 27, 1919),°° placed under the guarantee of the 
League of Nations, October 22, 1920. 

9. Articles 54 to 60 of the treaty of peace with Hungary (signed at Trianon 
on June 4, 1920),** placed under the guarantee of the League of Nations, 


August 30, 1921. 

10. Articles 140 to 151 of the treaty of peace with Turkey (signed at 
Sévres on August 10, 1920).*? 

These treaties consist of five parts: 

I. Rights common to all the inhabitants of the country: (a) protection 
of life and liberty; (b) free exercise of religion. 

II. Acquisition of the nationality of the country:* (a) by the fact of being 
domiciled in the country or possessing ‘“‘indigénat’’ there at the time of the 
entry into force of the treaty; (b) through having been born in the country. 


* Printed, ibid., p. 333. 

27 Printed, ibid., p. 324. 

28 Printed, ibid., April, 1921, Vol. 15, p. 161. 

29 Printed, ibid., January, 1920, Vol. 14, p. 1. 

80 Printed, ibid., July, 1920, Vol. 14, p. 185. 

1 Printed, ibid., January, 1921, Vol. 15, p. 1. 

* Printed, ibid., July, 1921, Vol. 15, p. 179. These articles will be replaced by Articles 
37-45 of the new Treaty of Lausanne. It should be noted that while the Turks were 
willing to accept clauses concerning the protection of minorities similar to those embodied 
in the other minorities treaties, they were opposed to accepting any special provisions. 
All the special provisions contained in the Treaty of Sévres have, therefore, been omitted. 

*% The provisions concerning the acquisition of nationality differ in the various treaties. 
However, the two provisions mentioned above are to be found in all the treaties. There 
are several exceptions to the first provision; for instance, Article 91, paragraph 2 of the 
Treaty of Versailles, under which Germans settled in Polish territory after January 1, 1908, 
can only acquire Polish nationality by a special authorization of the Polish Government. 
In several treaties reference is made to a third class of persons who are capable of acquiring 
the nationality of the country, namely, persons who were born within the territory of the 
country, of parents there domiciled, although they were not themselves there domiciled at 
the date of the coming into force of the treaty. 
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III. Rights of nationals of the country belonging to racial, religious or 
linguistic minorities: (a) equality in the eye of the law, that is to say, 
equality as regards civil and political rights, and in particular as regards 
admission to public services; (b) free use of the mother tongue in private 
and commercial intercourse, in regard to religion, the press and publications, 
and also at public meetings and in the courts of laws; (c) the right to es- 
tablish at their own expense charitable, religious, social or educational 
institutions; (d) in towns and districts, in which the minority constitutes a 
considerable proportion of the population, instruction in the primary 
schools of the state shall be given in the language of that minority, and the 
minority shall be assured an equitable share in the sums provided by the 
state and municipal budgets for educational, religious or charitable purposes. 

IV. The juridical character of these obligations: (a) under Article 1 of the 
treaties, these provisions are recognized by the state concerned as funda- 
mental laws, over which no other laws shall prevail. 

(b) Under the last article of the treaties, the provisions are recognized, 
in so far as they affect persons belonging to minorities, as constituting inter- 
national obligations which shall be placed under the guarantee of the League 
of Nations. Any member of the Council of the League of Nations shall have 
the right to bring to the attention of the Council any infraction or danger of 
infraction of these provisions, and the Council may thereupon take such action 
and give such instructions as it may deem proper and effective in the circum- 
stances. In case of any differences of opinion as to questions of law or fact 
arising out of the articles of the treaties between the government concerned 
and a member of the Council of the League of Nations, such difference shall be 
held to be a dispute of an international character, under Article 14 of the 
Covenant. Any dispute of this nature may be referred to the Permanent 
Court of International Justice. The decision of the court shall be final. 

V. Special provisions dealing with local and particular conditions: The 
treaty with Poland contains special provisions in regard to Jews. The 
treaties with Yugoslavia and Greece have provisions which safeguard the 
rights of Mussulmans. In the Czecho-Slovak treaty is incorporated the 
charter for the autonomy of the Ruthenians south of the Carpathians; and 
the treaty with Roumania assures the educational and religious autonomy of 
the Saxons and Szeckler of Transylvania. 


INTERNATIONAL ENGAGEMENTS REGARDING THE PROTECTION OF 
MINORITIES SUBSEQUENT TO THE PEACE CONFERENCE 


The rights of minorities, as set out in the treaties, have already been in- 
cluded in the constitutions of several states, especially Poland, Czecho- 
Slovakia and Yugoslavia and promulgated as fundamental laws, in accord- 
ance with the undertakings given by these states. 

Several states have, moreover, concluded agreements with one another 
respecting the details of the application of these treaties. Thus, Czecho- 
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Slovakia and Austria concluded a treaty at Brunn on June 7, 1920, and a 
supplementary agreement at Carlsbad on August 23, 1920.%* Czecho- 
Slovakia and Poland concluded a similar treaty on November 29, 1920, at 
Prague. These treaties deal more especially with the acquisition of citizen- 
ship and questions affecting education, and they provide for a court of 
arbitration to settle any disputes which may arise between these states, in 
connection with the treatment of those minorities with which they are more 
particularly concerned. 

In this connection mention may also be made of Article 33 of the conven- 
tion of November 9, 1920, between Poland and the Free City of Danzig, by 
which Danzig undertakes to apply to minorities a treatment similar to that 
applied by Poland, in accordance with the Polish minorities treaty. The 
agreement concluded on October 24, 1921, between Danzig and Poland in 
pursuance of the convention of November 9, 1920, deals in Articles 225 and 
226 with the question of language, and in Article 227 and annex with the 
question of Polish minority schools in Danzig. 


BALTIC STATES AND ALBANIA 


During the First Assembly of the League of Nations the question of 
minorities was raised in the Fifth Committee, which had been instructed to 
study the question of the admission of new states into the League of Nations. 
A subcommittee, composed of Lord Robert Cecil (South Africa), M. Motta 
(Switzerland), and M. Benes (Czecho-Slovakia), was formed to examine the 
question. On the proposal of this subcommittee the Assembly adopted the 
following resolution, on December 15, 1920: 

In the event of Albania, the Baltic and the Caucasian states being 
admitted into the League, the Assembly requests that they should take 
the necessary measures to enforce the principles of the minorities 
treaties, and that they should arrange with the Council the details 
required to carry this object into effect.* 


Of the above states, Albania and Finland were alone admitted during the 
First Assembly. Questions regarding the minorities in these two countries 
have been considered by the Council at several of its meetings. As early as 
June 27, 1921, the Council of the League of Nations, after recognizing the 
sovereignty of Finland over the Aaland Islands, adopted a resolution regard- 
ing the guarantees which Finland undertook to grant to the population of the 
Aaland Islands for the preservation of their language, their culture and their 
local Swedish traditions, and to insert in the law of May 7, 1920, for the 
autonomy of the Aaland Islands. By the terms of this resolution instruction 
will be given in the Swedish tongue in the state schools. The Finnish 
language will only be taught with the consent of the commune concerned. 
Whenever real estate in the islands is sold to a person not legally domiciled in 


* Collection of treaties registered with the League of Nations, Vol. 3, 1921, No. 3. 
* Verbatim report of the 25th Plenary Meeting of the First Assembly. 
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the province, the provincial council or anybody domiciled in the island shall 
have the right of repurchase. Finnish citizens immigrating from Finland 
shall not acquire the right of provincial suffrage in the islands until they have 
been domiciled there for five years. The governor of the islands shall be 
appointed by the president of the Finnish Republic in agreement with the 
president of the Aaland Islands Landsting. Fifty per-cent of the revenue 
from the land tax shall be used for the requirements of the islands, in addition 
to the revenue already provided for in the law of autonomy. The Council of 
the League of Nations will see that the guarantees are duly observed. Fin- 
land shall transmit to the Council of the League, tegether with its own ob- 
servations, any complaints or claims by the Aaland Landsting in regard to the 
application of these guarantees, and the Council may in case the question 
should be of a legal nature, consult the Permanent Court of International 
Justice.*® Finland further submitted to the Council a memorandum convey- 
ing detailed information as to the rights guaranteed to minorities in Finland 
by the constitutional law of that country. The Council took note of this 
information at its meeting of October 2nd.*” 

At the same meeting of the Council on October 2, 1921, the Albanian rep- 
resentative signed a declaration containing provisions similar to those in 
the minorities treaties.*7. This declaration was ratified by Albania on 
February 17, 1922, and placed under the guarantee of the League of Nations. 

During the Second Assembly, before the admission of Esthonia, Latvia 
and Lithuania to the League, the representatives of these states signed a 
declaration by which the Esthonian, Latvian and Lithuanian Governments 
accepted the Assembly’s resolution of December 15, 1920, and stated their 
readiness to enter into negotiations with the Council for the purpose of 
determining the scope and details of the application of their international 
obligations for the protection of minorities.** The Council, during its 
session in December, 1922, requested the representative of Brazil to enter 
into negotiations with the representatives of these states.*® On May 12th 
the representative of Lithuania, signed before the Council of the League of 
Nations a declaration containing provisions similar to those in the Polish 
minorities treaty. Negotiations concerning the protection of minorities in 
Esthonia and Latvia are still continuing.“ The representatives of these 
countries have submitted several memoranda exposing the views of their 
governments on the question. The representative of Brazil laid before the 
Council on September Ist a report on Esthonia,*! and on September 26th a 


* Minutes of the 13th Session of the Council, p. 52. 
*7 Minutes of the 14th Plenary Session of the Council, pp. 115-116. 
8 Records of the Second Assembly, Plenary Meetings, pp. 335, 337, 340. 
*° Official Journal, 3rd Year, No. 2 (February, 1922), p. 123. 
‘© Official Journal, 3rd Year, No. 6, Part I, p. 479, Part II, pp. 525 and 536, No. 7, p. 733; 
4th Year, No. 3, p. 232. 
“1 See Minutes of 21st Session of the Council, § 749. 
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similar report on Latvia.“* These reports conclude with an invitation to the 
Esthonian and Latvian Governments to sign a declaration identical with 
that signed by Lithuania. 


UPPER SILESIA 


The decision regarding Upper Silesia which was adopted on October 20, 
1921, by the Conference of Ambassadors in conformity with the opinion 
expressed by the Council of the League of Nations, lays down: (1) that the 
Polish minorities treaty of June 28, 1919, is applicable to the Polish portion 
of Upper Silesia; (2) that considerations of equity, as well as the main- 
tenance of the economic life of Upper Silesia, require that the German 
Government shall accept similar provisions, at least for a provisional period 
of 15 years, as regards the German portion of Upper Silesia; (3) That the 
provisions of the convention to be concluded between the German and 
Polish Governments in this connection shall constitute obligations of inter- 
national concern both for Germany and for Poland, and shall be placed 
under the guarantee of the League of Nations in the same manner as those 
of the Polish Treaty of June 28, 1919.* 

On the basis of this decision, negotiations between Germany and Poland 
were begun at Beuthen in December, 1921, and were resumed at Geneva on 
February 15, 1922. The results of these negotiations have been embodied 
in Part III (Articles 64-158) of the German-Polish Convention signed at 
Geneva on May 15, 1922. 

The first section of the convention (Articles 64-72) contains a synoptic 
table, setting out in one column those articles of the Polish minorities treaty 
which Poland undertakes to apply in the Polish portion of Upper Silesia 
(Articles 1, 2, 7, 8, 9, 10, 11, 12), and in another column parallel engagements 
entered into by Germany. 

However, in order that the protection of minorities in the plebiscite 
portions of the territory may be based upon principles of equitable reciproc- 
ity, and in order that the special conditions arising out of the provisional 
régime may receive due consideration, the contracting parties have agreed to 
observe, for a period of 15 years, certain more detailed provisions which are 
contained in Section II (Articles 73-146: civil and political rights, religion, 
private education, public primary education, vocational and supplementary 
education, secondary and higher education, the official language of the ad- 
ministration, and the language to be employed in the courts of law). 

Section ITI deals with the right of petition and the methods of appeal. A 
Minorities Office is to be set up in both portions of the plebiscite territory. 
Persons belonging to a minority may, after having filed a complaint with the 
highest administrative authority, submit a petition to the Minorities Office 
of their state for consideration. If the Minorities Office does not succeed in 


# See Minutes of 21st Session of the Council, § 791. 
8 Official Journal, 2nd Year, No. 10-12 (December, 1921), p. 1230. 
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obtaining satisfaction for the petitioners, it shall transmit the petition, to- 
gether with any comments it may wish to make, to the president of the 
Mixed Commission for his opinion. The president will afford the members 
of the Mixed Commission opportunity to express their views.“ The 
president will then make known his opinion to the Minorities Office, which 
will communicate it to the proper administrative authorities. In case the 
petitioners are not satisfied with the findings of the administrative authority, 
they may appeal to the Council of the League of Nations. Such appeals 
must be addressed to the Minorities Office, which will see that they are 
forwarded to the Council by the government. The Council of the League 
of Nations is also competent to give a decision concerning any individual or 
collective petition addressed to it directly by persons belonging to a minority. 


PROCEDURE ADOPTED BY THE LEAGUE OF NATIONS 


With the exception of the treaties concluded with Greece,“ Turkey and 
Armenia and the Lithuanian declaration, which have not yet been ratified, 
the provisions concerning minorities contained in the other treaties mentioned 
above have been placed under the guarantee of the League of Nations by 
special resolutions of the Council of the League. 

With a view to defining the nature of the guarantees undertaken by the 
League of Nations, the Council adopted on October 22, 1920, a report sub- 
mitted by M. Tittoni, the representative of Italy.“6 This report lays 
special emphasis on the provision which is contained in all the treaties to the 
effect that the right of calling attention to any infraction, or danger of in- 
fraction, is reserved to the members of the Council. It is further pointed out 
in the report that this right in no way excludes the right of the minorities 
themselves to address petitions to the Council. When a petition of this 
nature is addressed to the League of Nations, the Secretary-General shall 
communicate it, without comment, to the members of the Council for in- 
formation. The state interested, if it is a member of the League, is informed 
at the same time as the Council of the subject of the petition, in accordance 
with the principle by which any document forwarded for the information of 
members of the Council is, as a matter of course, immediately communicated 
to all the members of the League of Nations. Under this system, the state 
concerned has an opportunity of submitting to the members of the Council 
such observations as it may consider desirable. The competence of the 
Council to deal with the matter only arises when one of its members draws 
its attenticn to the infraction, or danger of infraction, which is the subject of 

“The Mixed Commission is composed of two Germans and two Poles, and a president 
of some other nationality (see Article 562 of the convention). 

“ The fact that the Greek minorities treaty has not yet been ratified is due to a provision 
in the treaty itself, according to which this treaty was to enter into force simultaneously 
with the treaty of August 10, 1920, by which the status of Thrace is to be finally settled. 


This latter treaty has not yet been ratified by the Principle Allied Powers. 
“ See Annex 115 to the Minutes of the 10th Session of the Council. 
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the petition or the report. The system of communicating petitions received 
from minorities to all the members of the League, according to the procedure 
laid down in M. Tittoni’s Report, has the following results: 

1. All the members of the Council are informed in regard to the matter; 
this enables them to make use of the right which they possess, under the 
treaties, of drawing the Council’s attention to the question; 

2. The state interested is informed; this enables it to submit its remarks, 
if it wishes to do so. 

These two points have been the subject of subsequent resolutions by the 
Council, defining in greater detail the procedure which has to be followed. 
Thus, on October 25, 1920, the Council adopted a resolution “for a definition 
of the conditions under which the members of the Council shall exercise 
their rights and their powers as regards the protection of minorities”. This 
resolution lays down that the president of the Council and two members 
appointed by him, in each case, should proceed to consider any petition or 
communication with regard to an infraction of a treaty for the protection of 
minorities as soon as the petition in question has been brought to the notice 
of the members of the Council.‘ 

As regards the second point, the Council on June 27, 1921, adopted a 
resolution based upon proposals submitted simultaneously by Poland and 
Czecho-Slovakia.*® According to this resolution, all petitions concerning 
the protection of minorities under the provisions of the treaties received 
from petitioners other than members of the League of Nations, have to 
be communicated to the state concerned before they are transmitted to 
the members of the Council. The state in question has to inform the 
Secretary-General, within three weeks, whether it desires to make any com- 
ments on the subject. If it replies in the affirmative, it is granted a period 
of two months within which to submit its comments; the latter have to be 
communicated, together with the petition, simultaneously to the Council 
and the members of the League. 

In exceptional and extremely urgent cases the Secretary-General may com- 
municate the petition to the members of the Council as speedily as possible 
(by telegraph, if he thinks necessary). Any Power represented on the 
Council may demand an immediate meeting of that body. The Secretary- 
General is merely required, before communicating the petition, to inform 
the representative accredited to the Secretariat of the League of Nations by 
the state concerned. 

All the States which have been invited to adhere to the resolution of June 


‘7 See Minutes of the 10th Session of the Council, p. 33. This resolution was the subject 
of a report to the Second Assembly which was considering a proposal by Professor Murray 
(South Africa) for the formation of a Permanent Commission to supervise the application 
of the minorities treaties. When the Council’s resolution of October 25th was brought to 
Professor Murray’s notice, he withdrew his proposal (see Minutes of the 3lst Plenary 
Session of the 2nd Assembly, October 4, 1921). 

* See Annexes 222 to the Minutes of the 13th Session of the Council. 
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27, 1921, have now done so: the procedure laid down by this resolution is, 
therefore, in force as regards the following states: Albania, Austria, Bulgaria, 
Czecho-Slovakia, Hungary, Poland, Roumania, Serb-Croat-Slovene State. 

Stated briefly, the procedure to be followed in regard to petitions from 
minorities, as laid down by the above-mentioned decisions, is as follows: 

When the Secretary-General of the League receives a minority petition, 
the petition is examined by the Secretariat. A certain degree of control is 
exercised as regards the admissibility of petitions. For instance, petitions: 
(a) must have in view the protection of minorities in accordance with the 
treaties; (b) in particular, must not be submitted in the form of a request 
for the severance of the political relations between the minority in question 
and the state of which it forms a part; (c) must not emanate from an 
anonymous or unauthenticated source; (d) must abstain from violent 
language.*® 

If the petition fulfils these conditions, it is communicated to the state 
concerned so that the latter may, if it thinks fit, submit its comments within 
a period of two months. The petition is next communicated, together with 
the government’s reply to all the members of the League, for information. 
A special copy is sent to the president of the Council with a letter making 
reference to the Brussels resolution of October 25, 1920. The president and 
two members of the Council appointed by him examine the petition together 
with the government’s reply. If they find that there subsists an infraction 
or danger of infraction of a clause of the minority treaty they can bring the 
matter before the Council. When a petition has been brought to the notice 
of the Council, the latter “may thereupon take such action and give such 
direction as it may deem proper and effective in the circumstances”. In 
case of any difference of opinion as to points of law or of fact between the 
state concerned and any state member of the Council, this difference is held 
to be a dispute of an international character under Article 14 of the Covenant 
of the League of Nations, and can be referred to the Permanent Court of 
International Justice. 


THE RESOLUTIONS OF THE THIRD ASSEMBLY 


During the Third Assembly of the League of ‘Nations the minorities 
question was one of the principal items of discussion. At the request of the 
delegate for South Africa, the question was referred to the 6th Committee, 
in which a long and exhaustive discussion of the subject took place, and 
during which Professor Gilbert Murray, delegate for South Africa, and the 
Esthonian, Finnish, Latvian and Czechoslovakian delegates submitted 
special proposals. At the recommendation of the committee the Assembly 
adopted on 21st September five resolutions.” 

“” These four conditions are stated in the document conveying the adherence of the 
Serb-Croat-Slovene Government to the resolution of June 27,1921. (See Official Journal, 
January, 1922, p. 51.) 

°° See Compte-Rendu of the Plenary Session of the Third Assembly of the League of 
Nations, 21st September, 1922. 
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In these resolutions the Assembly recognized that as the League can best 
promote good relations between the various signatory governments of 
minorities treaties and persons belonging to minorities placed under their sov- 
ereignty, by benevolent and informal communication with those govern- 
ments, the Council might require to have a larger secretarial staff at its dis- 
posal. The Assembly further recommended that the members of the 
Council should appeal without unnecessary delay to the Permanent Court 
of International Justice in cases of difference of opinion as to questions of 
law or fact arising out of the minorities treaties. While the Assembly 
recognized the right of minorities to protection, it also emphasized the duty 
incumbent upon minorities to cooperate as loyal fellow-citizens with the 
nations to which they now belong, and the Secretariat General of the League 
should assist the Council in ascertaining in what manner the minorities 
fulfil their duties towards their states. Finally, the Assembly expressed the 
hope that the states which were not bound by any legal obligations towards 
the League with respect to minorities would nevertheless observe in the 
treatment of their own racial, religious or linguistic minorities at least as 
high a standard of justice and toleration as is required by any of the treaties 
and by the regular action of the Council.™ 


MINORITIES QUESTIONS BROUGHT BEFORE THE COUNCIL OF THE LEAGUE 


A number of petitions have been dealt with in accordance with this 
procedure. In most cases it has not been found necessary by a member of 
the Council, in consideration of the observations presented by the interested 
government, to call the attention of the Council to the question. Only two 
cases have been brought before the Council. 


51 In its report to the Assembly the 6th Committee mentioned that the representative of 
South Africa had pointed out that in certain localities of mixed population, where conflicts 
were frequent and serious, order had frequently been maintained and tranquility restored 
by the mere presence of consuls or other representatives of foreign governments, who 
could impartially report on events and bring to bear the influence of a wider public opinion. 
He had observed that cases might arise in which the presence of resident representatives 
of the League might have an even more beneficent effect in view of the disinterestedness 
and the moral prestige possessed by the League, and suggested that the Council might 
well consider the desirability in suitable cases of employing such representatives, with the 
consent of the government concerned, to allay public excitement and gradually restore 
tranquility in disturbed districts. The committee had felt the force of these observations 
and wished to place them on record, but considering the variety of possible contingencies 
which may have to be met, and the wide discretion in the hands of the Council for meeting 
them, thought best not to embody the proposals in a definite resolution. 

The representatives of the Baltic States had proposed that a special commission should 
be appointed to study the minorities question in general, with a view to laying down the 
main lines for a general protection of minorities in all the states members of the League. 
This proposal was, however, withdrawn, owing to the consideration that the resolutions 
already adopted provided for a searching enquiry by the Council and the Secretariat into 
minorities questions, and also that the establishment of a special committee would involve 
considerable expense. 
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GERMAN MINORITIES IN POLAND 


In the month of November, 1921, the Secretary-General received a 
telegram from the Germanic League in Poland (Deutschtumsbund), 
informing him that a great number of farmers belonging to the German 
minority had been ordered by the Polish Government to leave their farms 
before December 1, 1921. According to the procedure adopted in urgent 
cases, this petition was communicated to the members of the Council and to 
the Polish Government at once, and the Polish Government stated that the 
date of December Ist had been extended, and that that government, acting 
upon humanitarian principles, had decided that no expulsions would take 
place before May 1, 1922. In the meantime, the petitioners submitted two 
memoranda containing a general statement on the situation of the German 
minority in Poland. The Polish Government also submitted further in- 
formation, and the representatives of Belgium, Japan and Italy, having 
examined the question on several occasions, submitted a detailed report to 
the Council on May 17th.*® This report dealt with the following questions: 
(a) the question of farmers (application of the agrarian laws and the question 
of German colonists established in Poland by the former Prussian Coloni- 
zation Commission); (b) general minorities questions (schools, churches and 
the civil and political rights of persons belonging to the minorities); (c) 
questions of interpretation of certain clauses of the minorities treaties rela- 
tive to the acquirement of Polish nationality. 

The Council took note of the report, and having heard the explanations of 
the Polish representative, decided to ask the Polish Government to furnish 
further information on questions of fact and law referred to in the report, and 
to consider with the Secretary-General whether the Permanent Court of 
International Justice should be asked to give an opinion. Finally, the 
Council asked the Polish Government to postpone any measures likely to 
affect the normal position of the farmers of German origin who were Polish 
subjects, until the Council had had an opportunity of taking a decision on the 
matter. The Polish Government accepted the Council’s invitation, and 
submitted the information asked for. On September 9th the Council, having 
examined the question again, decided to refer to a committee of jurists 
composed of the legal advisers of the representatives of Spain, France and 
Great Britain, as well as the Director of the Legal Section of the Secretariat 
of the League of Nations, certain points of a legal character. 

The Council, in its meeting of September 30, took note of a report by the 
Brazilian representative embodying the jurists’ views, and requested the 
representative of the Polish Government to bring this report to the notice of 
his government at the earliest possible moment.™ 

® See Minutes of 18th Session of the Council, para. 679. 

3 See Minutes of 21st Session of the Council, para. 794. Of special interest is the Jurists’ 


report with regard to the interpretation of Art. 4 of the Polish minorities treaty. They 
express themselves as follows: 
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On December 7, 1922, the Polish Minister for Foreign Affairs submitted a 
note to the League of Nations stating that the cases put forward by the jurists 
did not, in the opinion of the Polish Government, bear upon the question of 
minorities in Poland. The Polish Government considered that the jurists’ 
opinion in no way invalidated the legal arguments put forward by the Polish 
delegate. As regards the interpretation of Article 4 of the minority treaty, 
this question is now the subject of negotiation between the delegations of the 
German and Polish Governments in Dresden, and it would, therefore, seem 
that it should be removed from those dealt with in the opinion given by the 
jurists. In view of the Polish note the Council decided to ask the Permanent 
Court of International Justice for an advisory opinion as to: 

(1) Whether the questions brought before the Council concerning the 
situation of the German farmers come within the competence of the League 
of Nations as defined in the minority treaty; 

(2) Whether, in the case of an affirmative opinion on this point, the 
position adopted by the Polish Government in the matter is in conformity 
with its international obligations. In consideration of the negotiations be- 
tween the German and Polish delegations in Dresden, the question concern- 
ing the interpretation of Article 4 of the minority treaty was not submitted 
to the court, but the Council decided to await the results of the negotiations 
proceeding, reserving its full rights under the minority treaty.** No in- 
formation having as yet been received on this point, the rapporteur, the 
representative of Brazil on the Council, in a note dated April 21, 1923, asked 
the Secretary-General to obtain information as to the negotiations, and 
place the question on the agenda of the Council session in June. 


“By the terms of Article 4 of the Polish minorities treaty (an article which, by the terms 
of Article 12 of the same treaty is placed under the guarantee of the League of Nations): 

“Poland admits and declares to be Polish nationals ipso facto and without the require- 
ment of any formality persons of German, Austrian, Hungarian or Russian nationality 
who were born in the said territory of parents habitually resident there, even if at the date 
of the coming into force of the present treaty, they are not themselves habitually resident 
there.” 

“The question arises as to whether this article refers to the domicile of the parents when 
an individual is born, or when the treaty comes into force. 

“On this point, the following observations may be made: The text attributes Polish 
nationality according to birth and the conditions of that birth, i.e., birth upon the territory, 
or birth of domiciled parents. The domicile of the parents at the time of the coming into 
force of the treaty should not constitute a condition of birth and qualify this birth retro- 
spectively. 

“Tf the treaty requires the domicile of the parents, it is in order to ensure that it shall 
not apply to an individual born by chance upon the territory, but to an individual born 
of parents who have some connection with the territory. 

“Moreover the supposition in a sentence immediately following of a fact as existing at 
the date of the coming into force of the treaty shows clearly that in the preceding sentence 
of the text it is not that moment which is referred to.” 

“4 See Minutes to 23rd Session of Council, Official Journal, 4th Year, No. 3, §§ 862 and 
876. 
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JEWISH MINORITIES IN HUNGARY 


A petition was submitted to the League of Nations by the Joint Foreign 
Committee of the Jewish Board of Deputies and the Anglo-Jewish Asso- 
ciation and l’Alliance Israelite Universelle, concerning a Hungarian Law 
(numerus clausus) which created difficulties for the entry of Jewish students 
into universities and other institutions of higher education. The represent- 
atives of Belgium, Spain and China, brought the question before the Council 
on September 30, 1922. The committee were of opinion that it was neces- 
sary to take account first of all of the way in which the law was applied, and 
to decide whether, in practice, the legitimate rights of the minorities were 
violated. Under these circumstances, the Council decided to ask the 
Hungarian Government to be good enough to supply the necessary informa- 
tion, in order that the Council might be able to follow in detail for a certain 
time the application of the law to which the petitions referred. Count 
Banffy, the Hungarian Foreign Minister, who was present at the meeting of 
the Council, expressed his readiness to supply the Council with the informa- 
tion desired.* 

On January 24, 1923, the representative of Hungary to the League of 
Nations forwarded a statistical return of the students who had entered the 
universities and law faculties of Hungary, and of the proportion of Jews 
among them. Whereas the Jewish population of Hungary is only 6% of 
the whole population, the proportion of Jewish students at the principal 
universities of Hungary is as follows: 

Budapest University, first half-year of 1920-1921, 7.6%; second half- 
year 7.9%. 

Szeged, 26.1 and 33.3%. 

Pees, 47.2 and 57.2%. 

Debreczen, 4.9 and 7%. 

Budapest University of Technical Science, 7.8% for both periods. 

Budapest School of Economics, 3.5 and 4%. 


COMMISSIONS RESPECTING RECIPROCAL EMIGRATION 


A survey of the subject of minorities would not be complete without 
reference to the convention concluded on November 27, 1919, between 
Greece and Bulgaria in fulfilment of Article 56 of the Treaty of Peace of 
Neuilly-sur-Seine.*” The object of this convention is to regulate the recip- 
rocal and voluntary emigration between Greece and Bulgaria, of racial, 
religious and linguistic minorities, so that Greeks domiciled in Bulgaria may 
emigrate to Greece and Bulgarians domiciled in Greece may emigrate to 
Bulgaria. This convention provides for the formation of a mixed com- 
mission of four members, one appointed by the Greek Government, one by 

* See Minutes of 21st Session of the Council, para. 793. 


* See Official Journal, 4th Year, No. 2, p. 161. 
* Printed in Supplement to this Journa for October, 1920, Vol. 14, p. 356. 
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the Bulgarian Government and two by the Council of the League of 
Nations.*® 

The duties of this commission, are, generally speaking, to supervise this 
emigration. It is responsible for the liquidation of the property of persons 
who are emigrating or have emigrated. It receives from the states con- 
cerned the funds required to facilitate emigration, and it advances to the 
emigrants the value of their real estate. This commission has been at work 
since December 18, 1920. 

Article 143 of the Treaty of Sévres and Article 3 of the Albanian declara- 
tion of October 2, 1920, provide for similar arrangements with the countries 
adjoining Turkey and Albania. 

A convention concerning the exchange of Greek and Turkish populations 
was signed at Lausanne on January 30, 1923. The stipulations of this 
convention are analogous to those of the above-mentioned Greco-Bulgarian 
convention. In this case also a mixed commission will be established, 
composed of eleven members—four members appointed by Greece, four by 
Turkey and three by the Council of the League of Nations. These three 
shall be chosen from the nations which did not participate in the war of 
1914-18. The presidency of the Commission shall be taken in turn by 
these three neutral members. 


58 See Annex 107 to the Minutes of the 9th Session of the Council. 
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THE COMPETENCE OF THE MIXED ARBITRAL COURTS OF THE 
TREATY OF VERSAILLES! 


By Dr. Karu Strupp 
Privat-Dozent at the University of Frankfurt-am-Main 


I 


Regardless of what we may think of the Treaty of Versailles, we must ad- 
mit that it contains indications of farsightedness and broad vision. Among 
these I include the Covenant of the League of Nations and the clauses relat- 
ing to international rivers and international labor laws. But even apart 
from these groups of laws and regulations, the provisions of the treaty which 
aim to submit disputes arising out of an especially important part of the 
treaty to international arbitration constitute, from the point of view of inter- 
national law and considered in an abstract way—that is, only with reference 
to their creation and their significance for the development of international 
law and international arbitration—a real accomplishment, the fulfilment of 
wishes expressed even before the war by such scholars as von Bar, Meurer, 
Wehberg and Ludwig Wertheimer. At the same time the creation of the 
arbitral courts in the sense of Part X, Section VI, confirms the fact that the 
tendency toward arbitral settlement of such disputes even as arise from 
treaties of peace, to which I already called attention before the war, has not 
been abandoned on account of the war. This was proved by the German 
treaties with the Eastern countries and is now again indicated by the Treaty 
of Versailles. 

To be sure, one weakness which still adheres to international arbitration 
and has not even been entirely eliminated in the genuine international court, 
which I consider the Permanent Court at The Hague to be, recurs in the 
Treaty of Versailles, to a greater extent, it may be said, than in the treaties 
of the time immediately preceding the war, as for example, the Treaty of 
Athens. By virtue of the fact that the so-called “mixed” courts of arbi- 
tration are composed of one national of each of the parties, with a neutral 
presiding, the whole decision is in practise entrusted to the latter, and he is 
consequently vested with an inordinate amount of power and responsibility, 
but at the same time he is obliged to show an equal amount of impartiality, 
especially since most of the courts meet in the capital of one of the parties, 
with all its many attendant allurements. Arbitral judges, in spite of the fact 


‘ Translated from the German by Mr. Edwin H. Zeydel, Washington, D.C. For a more 
detailed explanation, see Strupp, Die Zustdndigkeit der Gemischten Schiedsgerichte des Ver- 
sailler Friedensvertrages, Mannheim, Bensheimer, 1923. 
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that especially in disputes involving international law they should be judges 
and not compositeurs amiables, are human and have human sympathies, and 
antipathies which, in case of a court composed only of impartial judges, 
whether it be formed of three ‘‘ neutrals” or (if the nationals are deemed nec- 
essary in spite of the presence of the agents of the parties) of two nationals 
and three “‘neutrals’’, would find expression less readily. 

These theoretical thoughts, already suggested by me in previous publi- 
cations, become very prominent in considering the decisions of the mixed 
courts of the Treaty of Versailles, and make one pessimistic, even though one 
may consider the creation itself of the courts by the treaty as an important 
accomplishment. It might seem that for one who, like myself, has champi- 
oned the cause of international arbitration for over a decade, it would be 
desirable that the courts be given as far-reaching a competence as possible. 
But if we bear in mind the activities of the courts thus far, we no longer regret 
that their jurisdiction is limited. It is in fact limited in a twofold manner. 
In the first place, the treaty assigns to them only certain groups of cases, to 
be considered presently. In the second place, it is limited by the clear rule, 
undisputed in international law, that international courts of arbitration are 
or may be an instance of voluntary deviation? from the equality of sovereign 
states, often described as a “‘fundamental right”’, and that they are fre- 
quently a restriction of the state’s juridical sovereignty, sanctioned by inter- 
national law, that is, a restriction of the powers of the state with respect to 
the exercise of its juridical rights. At any rate, the rules as to their compe- 
tence are in either case subject to the most rigid restrictive interpretation, be- 
cause they are exceptions. 


II 


The pivot for the jurisdiction of the mixed arbitral courts is the provision 
of Art. 304 (b) of the Treaty of Versailles. This provision reads: 


The Mixed Arbitral Tribunals established pursuant to paragraph (a), 
shall decide all questions within their competence under Sections III, 


IV, V and VII. 


In addition, all questions, whatsoever their nature, relating to con- 
tracts concluded before the coming into force of the present Treaty be- 
tween nationals of the Allied and Associated Powers and German 
nationals shall be decided by the Mixed Arbitral Tribunal, always ex- 
cepting questions which, under the laws of the Allied, Associated or 
Neutral Powers, are within the jurisdiction of the National Courts of 
those Powers. Such questions shall be decided by the National Courts 
in question, to the exclusion of the Mixed Arbitral Tribunal. The party 


2 This is also recognized, in a manner restricted to the Allied and Associated Powers, by 
the Manuel Pratique of Cauwes and Chaudun, 1921, p. 23. Publications of the Permanent 
Court of International Justice at The Hague, C, No. I, 1922, p.174. France, through Profes- 
sor de Lapradelle, pronounced the important thesis before the Permanent Court that, 
whereas the labor laws of the Treaty of Versailles contain a restriction of sovereignty, these 
regulations must be interpreted in a narrow sense. 


COMPETENCE OF MIXED COURTS OF TREATY OF VERSAILLES 663 


who is a national of an Allied or Associated Power may nevertheless 
bring the case before the Mixed Arbitral Tribunal if this is not prohib- 
ited by the laws of his country. 


Then Art. 305, sentence 1, provides: 


Whenever a competent court has given or gives a decision in a case 
covered by Sections III, IV, V or VII, and such decision is inconsistent 
with the provisions of such Sections, the party who is prejudiced by the 
decision shall be entitled to obtain redress which shall be fixed by the 
Mixed Arbitral Tribunal. 


It was clear that one of the numerous arbitral courts constituted on the 
basis of Art. 304 (a) would presently have to examine the question of its com- 
petency in general, as it is described in the first paragraph of Art. 304 (b). 
The occasion soon presented itself. In the case of the Société Vinicole de 
Champagne versus the champagne firm Mumm & Company, whose trade 
mark rights the Société Optorg in Paris had acquired pursuant to the French 
liquidation laws, the German agent entered a plea that the Franco-Ger- 
man arbitral court was not competent on the ground “that the Mixed Arbi- 
tral Tribunal can be competent only in cases expressly provided by the 
articles of the treaty of peace’’. In its interlocutory decree of March 4, 
1921, the Fourth Chamber rejected the plea in the following terms: 


Whereas, according to Art. 304 (b), paragraph 1, of the Treaty of Ver- 
sailles, the mixed arbitral courts created by application of paragraph (a) 
of the said article shall decide the questions coming within their com- 
petence under Sections III, IV, V, and VII; 

Whereas upon first examination one might be tempted to interpret 
this provision in the sense that the mixed arbitral courts are competent 
to decide only questions especially indicated in the said sections as com- 
ing within their competence; 

Whereas this interpretation is not required by the text of the treaty; 

Whereas, without doing violence to this text, it must on the contrary 
be admitted that by inserting the words “‘ within their competence”’ the 
contracting states simply wished to exclude from the competence of the 
Mixed Arbitral Tribunal the questions whose cognizance is reserved by 
Sections III, IV, V and VII to the ordinary courts and that thus for the 
rest the said Art. 304 gives to the mixed arbitral courts an ordinary com- 
petence for questions arising from the application of Sections III to VII 
of the Treaty of Versailles; 

Whereas this system conforms to the spirit of the treaty; 

Whereas in fact it is clear that the treaty intended to make the com- 
petence of the mixed courts as wide as possible; 

Whereas it appears from the evidence of the notes exchanged between 
the German Delegation and the Allied and Associated Powers before the 
signing of the Treaty of Peace that the contracting parties agreed to ad- 
mit the competence of the mixed arbitral courts to decide all litigations 
relative to the application of the treaty and that the German Delegation 
would even have desired that this competence be exclusive and abolish 
that given to the ordinary courts by Arts. 296, Annex Sec. 16, par. 2; 300 
(b) ; 304 (4) and 310, while the Allied and Associated Powers intended to 
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maintain, in a restricted measure, the competence of the national courts, 
but specifying in conformity with the point of view expressed by the 
German Delegation itself that the mixed arbitral courts would be 
charged with ‘‘ judging the new rights resulting from the treaty’’; 

Whereas the same conclusion follows from Art. 305, which makes it 
possible to refer to the mixed courts, either for redress for the prejudice 
caused or for annulment, the decisions rendered by the competent 
national courts in all cases ‘‘covered by Sections III, IV, V or VII”; 

Whereas it would not be understood that the enumeration of the cases 
that may be so referred to these courts as the sole instance is limitative; 

Whereas with the thesis maintained by the defendants the following 
result would be reached, namely, that the arbitral courts are incompe- 
tent in disputes, as for example those mentioned in letters (f) or (j) of 
Art. 297, which however by their nature do not differ at all from those 
for which the competence of the mixed arbitral courts was expressly es- 
tablished; 

Whereas this result would be all the more suprising since, in regard to 
contracts, Art. 304 (b), par. 2, excludes the competence of the German 
courts, but according to this result the latter would remain competent 
for disputes which, like the present case, are connected very closely with 
the application of the treaty; 

Whereas the contracting parties have sought to preclude in the Treaty 
of Versailles all possibility of conflict by deciding that all discussions be- 
tween them can be decided by arbitration and have established special 
organs in this sense, as the League of Nations, the Labor Office; 

Whereas, in recapitulation, contrary to the opinion of the de fendants, 
the competence of the mixed arbitral courts is general for cases under 
Sections III, IV, V, and VII; 

Whereas, consequently, in the present case, the Mixed Arbitral Tribu- 
nal must take cognizance of the case since it concerns the application of 
Art. 297, which reserves no other jurisdiction: 

For these reasons the court . . . declares itself competent. 


The aforementioned reasons cannot be regarded as well founded. Atten- 
tion has previously been called to the fact that the institution of international 
arbitration, although it may, according to the view maintained by us, be 
fitted into (or, as here, forced into) the scheme of national jurisdiction by 
means of recasting contractual law into municipal law (with multiplication 
of instances or, as here, substitution of instances), must be considered as a re- 
striction of the independence of the state with reference to other states and as 
an exception to the juridical sovereignty of the state. The system of the 
mixed courts of Versailles, with their lack of reciprocity, must be regarded as 
a particularly strong limitation of the principle of the equality of states. 
But when, and in so far as, this is so, the competence of this international 
jurisdiction must be exactly defined. In default of such definition, the com- 
petence of national jurisdiction is applicable in case of doubt, or, to express it 
negatively, the competence of international jurisdiction is not applicable. 
And, consequently, the extent and range of arbitration are carefully deter- 
mined in arbitration treaties by general or special clauses,—examples are 
furnished by the well known collections of arbitration treaties, for instance, 
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that of the Hague Bureau of the Permanent Court of Arbitration, that of 
Wehberg and others. The Treaty of Versailles is also very specific in this re- 
spect. 

But the decision in the Mumm case makes matters too simple when, with a 
very general remark, it passes lightly over,—one might almost say hurdles,— 
the text of par. 1 of Art. 304, which seems to me to be very clear and which 
contains the principal norm, while par. 2 adds only a special group (compare 
the words ‘‘in addition’’). For the phrase “within their competence” can 
only mean “‘so far as they are within their competence”’, unless what follows 
is to become entirely superfluous. If the intention had been to submit all 
questions that could possibly arise under Sections III, ete., to the jurisdiction 
of the mixed courts, it would have been sufficient to say: ‘The mixed arbi- 
tral courts shall decide all questions (precisely the restriction of all questions 
by the words within their competence is of the greatest importance) under 
Sections III, IV, ete.” A different interpretation ‘“‘does violence to the 
text’’, as the decision in the Mumm case says in opposing this very line of 
reasoning. To say that it was the intention of the restrictive clause to ex- 
clude the competence of the ordinary courts is equivalent to disregarding the 
above mentioned exceptional status of international courts in relation to the 
national courts. Not the latter, but the former must adduce their compe- 
tence. 

Furthermore, with regard to the exchange of notes on the Mixed Arbitral 
Tribunal between Germany and the Allied and Associated Powers, these 
notes do not possess the importance of a history of the genesis of the tribunal, 
which fact alone would be of the greatest importance. For that diplomatic 
exchange is subsequent in time to the presentation of the draft of the treaty. 
It only appears from this correspondence that the German Delegation would 
have desired a more comprehensive recognition of the principle of arbitration 
by mixed courts, not however as Chamber 4 assumes, that it attached such a 
comprehensive significance to the provisions of Art. 304 (b) 1. Rather did 
the German Delegation suggest “in order to do away with these inequalities”’ 
(namely the competence of national courts, as far as they are not German), 
that the mixed arbitral courts be given comprehensive and exclusive com- 
petence in so far as these inequalities are determined in definite, expressly 
stated norms. But even if a different conception should prevail, it would be 
incontestable that the German suggestion was made subsequent to the pres- 
entation of the draft of the treaty and that it was not acted upon. 

The reference of the Mixed court to Art. 305 is not to the point either. 
That article does not speak of the possibility of demanding redress from the 
mixed court in case a national court has rendered any decision at all in a 
matter concerning Section III, etc., with the result that, with the express ex- 
ceptions in favor of the Allied and Associated Powers such a court could not 
deal with questions of this kind at all. Rather (and this is exactly what 
makes the article important for our interpretation) does the legal conse- 
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quence provided in Art. 305, sentence 1, ensue in case the decision “‘is incon- 
sistent with the provisions of such sections’. But that is quite different 
from the construction which the mixed arbitral court would give to Art. 305. 
Precisely the competence of the national courts is recognized, but a claim for 
redress is granted on account of their activity if the decision does not conform 
to the provisions of the sections quoted. In addition, the mixed arbitral 
court has overlooked the French word ‘“‘tous”’ in the French version of Art. 
304 (b), par.2. While par. 1 of 304 (b) assigns “‘les différends”’ to the mixed 
arbitral courts, par. 2 speaks of ‘‘tous les différends’’.* 

It is not sufficient to refer to the rules of procedure which all the mixed 
courts have adopted in accordance with Part X, Sec. VI, Annex, par.2 For 
if by these rules (for instance, in par. 87 of the Franco-German rules of April 
20, 1920) the mixed courts have the power to interpret their competence, this 
sentence only means and can only mean, unless it is to conflict with Art. 304 
(b), that the arbitral courts and not the governments that have instituted 


them are the organs of interpretation.® 
The Belgo-German arbitral court has also examined the question of the 


competence of the mixed arbitral courts on the basis of Art. 304 (b) in the 
Rymenans case, and, in part, even going further than the Botella chamber 
in its motivation, it has taken the view that the Treaty of Versailles excludes 


* TRANSLATOR’S NOTE: The English text of the treaty, however, as published by the U.S. 
Senate (66th Congress, Ist Session, Doc. No. 51, Washington, 1919) has ‘“‘all”’ in both para- 


graphs. 

* We shall revert to this later. 

What are the rules with regard to the interpretation of the Treaty of Versailles in general? 

The text-books and manuals of international law contain more or less full rules of interpre- 
tation. A monograph on the subject is still lacking. Cf. also Fiore, Diritio internazionale 
codificato, 5th ed., 1915, p. 363; Moore, Digest of International Law, V, 1906, p. 251. There 
we find the important rule on interpretation of the American Secretary of State Livingston 
(1831): ‘In doubtful cases that construction is to be adopted which will work the least in- 
justice which will put the contract on the foundation of justice and equity rather than of 
inequality.”” Crandall, Treaties, their making and enforcement, 2nd ed., 1916, p. 371 ff., is 
also important. 

The well-known rules laid down, usually with only verbal differences, in most of the im- 
portant works on international law also apply to the provisions of the Treaty of Versailles. 
To be sure, this treaty has a peculiar position in the list of international treaties. Not be- 
cause it is drawn up in two authentic languages, a fact that makes interpretation more 
difficult (this practise was dropped in the subsequent treaties of St. Germain, Trianon and 
Neuilly), or because the discrepancies between the two texts are frequent, but because, al- 
though the treaty is not contestable from the formal juridical point of view, it is in fact the 
work of one of the parties, namely the Allied and Associated Powers. That is, it isa dictated 
peace. Nevertheless, stress must be laid upon the contractual nature of the instrument in 
so far as in its interpretation the history of its genesis at the hands of the Allied and Associ- 
ated Powers, which was never made known to Germany and is now first beginning to be re- 
vealed by such works as Baruch’s Making of the Reparation and Economic Sections of the 
Treaty, 1921, and Temperley’s History of the Peace Conference of Paris, 1920-1921, cannot 
have the same importance as the genesis of genuine negotiated treaties. Rather does the 
comparison of the texts, with regard to the important general rules of interpretation in inter- 
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altogether the competence of the German courts (with the exception of No. 
16 of Annex to Art. 296), in favor of the mixed arbitral courts (7/1 dessaissaisse 
les Tribunauz allemands en profit des tribunaux miztes). 

On April 19, 1922, the German-Yugoslav arbitral court pronounced its 
opinion with regard to Art. 304 (b) of the Treaty of Versailles in the Ventense 
case. This opinion is a decided deviation from that of the Franco-German 
court in the Mumm case, inasmuch as, directly citing an article of Meurer 
which attacks the latter decision (in Zeitschrift fir Vélkerrecht, Vol. XII, No. 
3) it declares: 


As has already been pointed out theoretically withreason . . . it 
is not possible, regardless of the manner in which Art. 304 (b), par. 1, of 
the Treaty of Versailles is interpreted, to extend the competence of the 
mixed arbitral courts with regard to disputes mentioned in the text, to 
questions which are of a nature entirely different from those which Sec- 
tions III, IV, V and VII of Part X include in the competence of the 
mixed arbitral courts. 


It appears from an examination of the reasons for the decision that the 
German-Yugoslav court takes a stand which, although it does not directly 
deny that taken by the other courts, still approaches the German interpre- 
tation very nearly. 

This brings us to the following conclusion: Art. 304 (b), par. 1, determines 
the competence of the mixed arbitral courts in so far as disputes are involved 
which are expressly entrusted to their cognizance in accordance with the 
provisions of Sections III, IV, V and VII of Part X. Consequently the 
mixed arbitral court under the presidency of Botella, in the aforementioned 


national law, as given above, acquire a special significance, without, however, affecting the 
admitted importance of the genesis; for instance, the drafting of the economic provisions on 
the basis of the Paris Economic Conference held during the war, in 1916, and the predomi- 
nance of the Anglo-American representatives at the Peace Conference in such questions, in 
contrast to the predominance of the French in matters pertaining to Alsace-Lorraine. Cf. 
esp. Fleischmann, l’Obligation imposée a l’ Allemagne de réparer les conséquences des mesures 
prises par elle en territoire ennemi, 1922, p. 5 ff., esp. p. 8. 

The intention of the parties, in so far as changes were not made in the draft of the treaty at 
the suggestion of the Germans, cannot play the same part as in the case of other treaties in 
international law (Fleischmann, loc. cit., p. 5, seems to me te be incorrect here). The inten- 
tion of the Allied and Associated Powers cannot play this part because it alone cannot be 
decisive; the intention of Germany cannot do so because (with some exceptions) it cannot 
juridically be construed as an intention with respect to the individual norm, but only as a 
supplementary intention with respect to the treaty asa whole. An interpretation answering 
these peculiar conditions must, wherever this last statement does not apply, use the treaty 
texts as its basis, and the genesis of the treaty can be utilized in a supplementary way only in 
so far as it does not prejudice Germany’s legal status with regard to the text. Cf. Temper- 
ley, op. cit., Vol. II, p.65: ‘When the terms of peace are carried out in action, it will be the 
letter of the Treaty and the circumstances of the time that will be the controlling factors, 
not the letter of the Treaty interpreted according to the spirit in which it was written. 
What the makers meant—an obscure and inexhaustible subject—will be forgotten, and what 
the words mean will be the criterion by which the limits of action will be fixed.” 
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Mumm case, which had prompted the court to give its interpretation of Art. 
304 (b), exceeded its competence in declaring itself competent and in deciding 
for the validity of the transfer in France of German trade-marks from a Ger- 
man to a French company, stating that only such cases are excluded from its 
competence as are expressly reserved to the ordinary courts in Sections III 
to V and VII. 

The conception that one often meets, to the effect that certain clauses of 
the Treaty of Versailles are null and void because they violate international 
law, must once and for all be refuted. Those who use this argument over- 
look the fact (as far as they do not absolutely confuse politics and law) that 
all international law is dispositive and that through a special convention 
general norms of international law may be contractually abandoned.‘ 

Concretely, it would be quite conceivable that those who drew up the 
Treaty of Versailles ignored the rule of international law whereby inter- 
national courts of arbitration, so far as they represent exceptions to national 
jurisdiction, may be instituted as exceptions with very definite rules of com- 
petence. They would not have been prevented from declaring, on the con- 
trary, by positive stipulation, that the ordinary courts are the exception. 
They did not do so. For the reference to ordinary jurisdiction (that is, of 
the Entente Powers) is only an exception to the exception. In extension of 
the principle laid down in par. 1 of Art. 304 (b), par. 2 of Art. 304 (b) deter- 
mines the competence of the mixed arbitral courts for all questions relative to 
contracts made between nationals of the Allied and Associated Powers and 
of Germany prior to the coming into force of the treaty, and makes excep- 
tions to this general rule only in favor of the national courts of the Allied and 
Associated Powers. 

If the competence of the mixed arbitral courts is restricted® by the general 
norm of Art. 304 (b), par. 1, as we interpret it, then in every single case in 
which, according to our opinion, too, the competence of the mixed arbitral 
court is justified in itself, pursuant to a positive norm, it is, on the other hand, 


‘ It will be sufficient to mention Art. 297 (e) which provides for compensation for measures 
of reprisal (as e.g., the reprisals of Germany against the measures of France—not England: 
see Strupp, Grundztige des positiven V dlkerrechis, 2nd ed., 1922, p. 183), that is, measures 
which are not contrary to international law. Cf. my work just cited, p. 140, sub. f. 

5 The absence of the competence of the mixed arbitral tribunal may, in accordance with the 
provisions of municipal law, which is only repressed in certain cases by the Treaty of Ver- 
sailles, serve to motivate the competence of municipal courts or that of the Reparation Com- 
mission. For claims for compensation arising from Part VIII of the Treaty of Versailles, 
especially Art. 232 and Annex, cease as far as property, rights and interests referred to in 
Sections III and IV (only these two) of Part X are concerned (Art. 242). This conception 
has been expressly confirmed by a communication of the Reparation Commission to the Ger- 
man War Burdens Commission in the Huret case. Cf. Partsch, Le dogme de la responsabilité 
générale et incontestée de l Allemagne, 1922, p. 3. The decision in the McLeod Russel case 
(Anglo-German Arbitral Court, Recueil, I, 549) is correct: ‘The Tribunal holds that Sec- 
tion I of Part VIII deals only with such damages as are not covered by Section IV of Part 
X.” Cf. also Seaham Harbour, ibid., p. 552. 


| 
| 
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excluded as soon as it appears that a single one of the presumptions is lacking 
in the case submitted to the cognizance of the court. That requires closer 
examination, whereby only the most important of the provisions which con- 
cerns the competence of the mixed arbitral court should be considered. 
Under these, the most important norm is Art. 297 (e). According to it the 
nationals of the Allied and Associated Powers are entitled to compensation 
for the damage or injury inflicted upon their property, rights or interests in 
German territory as it existed on August 1, 1914, by the application either of 
exceptional war measures or measures of transfer as defined in pars. 1 and 3 
of the Annex of Art. 297. Hence a claim based on Art. 297 (e) presented to 
the mixed arbitral court must comply with the following requirements: (a) a 
national of an Allied or Associated Power must be the plaintiff; (b) the 
damage for which compensation is asked must have been inflicted in German 
territory as it existed on August 1, 1914; (c) the measure from which the 
damage resulted must have been aimed against rights, property or interests 
of persons mentioned in Art. 297 (e); (d) such a measure must be an excep- 
tional war measure or a measure of transfer in the sense of pars. 1 and 3 of the 
Annex to Art. 297; (e) the measure must have taken place in the period be- 
tween the beginning and end of the war between Germany and the enemy 
state involved,—a condition which is not mentioned in the text, but follows 
from the stipulation that only measures against enemy property are meant. 
Concerning (a) only nationals of Allied and Associated Powers (individu- 
ally or with their state) may appear as plaintiffs before a mixed arbitral court 
of the Treaty of Versailles. Negatively that means, in the first place, that 
persons who at the time the claim is made are not nationals of the Allied and 
Associated Powers (for instance, Germans, Swiss, Netherlanders, etc.) do 
not possess the right to lodge aclaim. But the additional question immedi- 
ately arises: Are all nationals of the Allied and Associated Powers at the 
time the claim is made or at the time of the coming into force of the Treaty of 
Versailles as between Germany and the Power in question, or only nationals 
of the Allied and Associated Powers more specifically described, entitled to 
bring suit? The answer appears from the relation of Art. 297 to par. 3 of its 
Annex. For if in the definition contained therein the exceptional measures 
to which Art. 297 (e) expressly refers are described as aimed at enemy prop- 
erty, it becomes clear, since we are dealing with a contract in international 
law, that it must have been a question of measures against enemies in the 
sense of international law, that is, of persons between whose states and Ger- 
many there existed a state of war at the time these measures were taken.® 
* The alien enemy problem, which acquired special importance in the war because of the 
unbounded extension of enemy character on the part of the Entente, cannot be discussed 
here. For, whereas, only German measures are concerned, whereas Germany, following 
continental conceptions, interpreted the word enemy in a narrower sense than Anglo-Ameri- 
can practise, ‘‘enemy” can here be understood only in the sense of a national of an enemy 
state. Cf. Oppenheim, International Law, 3rd ed., 1920, II, 116 ff.; Garner, International 


Law and the World War, II, 1920, p. 61 ff.; also Rolin, Droit moderne de la guerre, I, 1920, p. 
244 ff.; Fauchille, Traité de droit international public, II, 1921, p. 62 ff. 
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From this it follows that only such nationals of the Allied and Associated 
Powers can be considered who at some period between the beginning and the 
end of the war between Germany and an enemy state were nationals of the 
latter. 

In several decisions that have become notorious, a Franco-German arbitral 
court took the stand that nationals of Alsace-Lorraine, according to the point 
of view of the Treaty of Versailles, possessed prior to their “reintegration” 
into French citizenship, ‘special native rights (¢ndigénat) distinct either from 
German nationality or French nationality’; that according to the treaty the 
nationals of Alsace-Lorraine were ‘‘ virtually French’’ between the time of 
the Treaty of Frankfurt and the Treaty of Versailles. (Chamant and Heim 
cases). This conception is a monstrosity from the juridical point of view. 
For if, as is undisputed, three factors belong to the conception of a state, 
namely, territory, population and state power, and in default of any of these, 
there is no state, and without a state no nationality is conceivable, a national 
of Alsace-Lorraine, if he possessed nationality at all, must, in the period after 
the beginning of the war, have been either a German or Frenchman or 
national of the state of Alsace-Lorraine, but he could not have been “ virtu- 
ally a Frenchman”. The last of the three possibilities mentioned may be 
rejected immediately, for official France would absolutely refuse to recognize 
such a condition. But the assumption of French nationality on the part of 
the population of Alsace-Lorraine from the beginning of the war is also un- 
tenable. It must be admitted that such a construction could be based upon 
a view which conceives the Peace of Frankfurt as being a political treaty and 
considers it as extinguished de futuro by a war between the contracting par- 
ties,’ so that tpso jure—still considered de futuro—the consequences of the 
peace would be null and void. 

But whether such a position would be correct, and in how far it would be 
sO, may remain unanswered. For in spite of many suggestions,’ the French 
did not go so far as to consider the peace of May 10, 1871, abolished as from 
August 1, 1914, for Art. 51 of the Versailles document provides expressly: 

The territories which were ceded to Germany in accordance with the 
preliminaries of Peace signed at Versailles on February 26, 1871, and the 
Treaty of Frankfort of May 10, 1871, are restored to French sovereignty 
as from the date of the Armistice of November 11, 1918. The pro- 
visions of the treaties establishing the delimitation of the frontiers before 
1871 shall be restored. 


That means that the Treaty of Versailles itself takes the position in princi- 
ple that the German power over Alsace-Lorraine ends only with the coming 
into force of the Treaty of Peace. But whereas Alsace-Lorraine came into 


* This conception is by no means incontestable. Cf. Despagnet, Cours de droit inier- 
national public, 4th ed., 1910, p. 826; Hershey, Essentials of International Public Law, 1912, p. 
360; Triepel, Virtuelle Staatsangehérigkeit, 1921, esp. appendix. 

* Cf. Triepel’s valuable pamphlet Virtuelle Staatsangehérigkeit, 1921. 
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possession of France with the Armistice, the treaty dates the transfer of sov- 
ereignty (a fact which is not self-evident) and with it French nationality (at 
the very earliest) back to that event, a process which would be unintelligible 
without a knowledge of these facts. Only from the day of the Armistice the 
old frontier treaties come into force again. And the execution of this pro- 
vision in the subsequent stipulations of the treaty is in accord with this inter- 
pretation. In a number of these stipulations, their applicability to Alsace- 
Lorrainers in the sense of the treaty has been declared which does not follow 
of its own accord from the nature of these stipulations. Compare Art. 79 
II, Arts. 256 and 258 and Art. 72, which, with regard to the applicability of 
Section III of Part X, declares with an assurance which follows from assum- 
ing November 11, 1918, to be the decisive day: ‘‘the expression ‘before the 
war’ therein being replaced by the expression ‘before November 11, 1918’’’. 
But if that is self-evident, we shall be justified since Alsace-Lorrainers to the 
extent described in the treaty are considered as French only as from Novem- 
ber 11, 1918, in limiting Art. 73, which declares Section IV of Part X applica- 
ble to them in such a manner (pursuant to the necessity of interpreting re- 
strictively such exceptional norms as the settlement of the problem of Alsace- 
Lorraine by retroactive provision) that Art. 297 (e) refers only to those 
measures which were applied to Alsace-Lorrainers from that period on when 
they must be considered as ‘‘enemies”’ of Germany in the sense of the treaty, 
that is, from November 11, 1918 on, and logically only such measures as took 
place in German territory outside of Alsace-Lorraine. 

(b) Only when the damage was inflicted in German territory, that is, Ger- 
man territory as it existed on August 1, 1914, as it is described by the Treaty 
of Versailles, can the competence of the mixed arbitral court come into 
question. For measures occurring in occupied enemy territory only® Part 
VIII, that is, Arts. 231 ff., which come under the jurisdiction of the Repara- 
tion Commission, may be applied,'° in accordance with this clear formulation 
of Art. 297 (e). To an inquiry of the German War Burdens Commissions of 
June 21, 1921, the Reparation Commission, empowered to interpret this part 
of the treaty, according to Part VII, Annex II, par. 12, replied that ‘‘the 
damages inflicted upon nationals of Allied Powers as the result of requisitions 
effected by the German authorities are included in the total amount of the 
reparations debt when these requisitions took place in occupied territory; 
they are not included therein when the said requisitions were effected in Ger- 


man territory’’. 


* See Fleischmann, op. cit., 1922, p. 12 ff. Cf. the remark of the English plaintiffs in the 
Weiss Biheiler case (Recueil, I, 852): “that Part X must (!!) apply to their claims, because 
(!) the claim is not provided for in Part VIII of the Treaty or in any other part of the Treaty, 
unless it is covered by Part X.’’ 

*° The thought upon which this regulation is based is that the determination of the war 
damages among individual states is to be made by the Reparation Commission (in accord- 
ance with Part VIII), while the mixed arbitral courts decide upon damages of private per- 
sons. 
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Although this declaration of the Reparation Commission is very impor- 
tant, it does not possess a binding effect upon the mixed arbitral courts. 
There has been an attempt on the part of the French to interpret Art. 297 (e), 
as far as this question is concerned. This attempt can be understood only if 
we consider the original text. It reads: 

The nationals of Allied and Associated Powers shall be entitled to 
compensation in respect of damage or injury inflicted upon their prop- 
erty, rights or interests, including any company or association in which 
they are interested, in German territory as it existed on August 1, 1914, 
by the application either of the exceptional war measures or measures of 
transfer mentioned in paragraphs 1 and 3 of the Annex hereto. 


The French agent made the statement that Art. 297 (e) stipulates an ob- 
ligation on the part of Germany to pay compensation, motivating the com- 
petence of the mixed arbitral court, not only in case property, etc., of 
nationals of the Allied and Associated Powers was damaged in German terri- 
tory as it existed on August 1, 1914, but also if this injury took place in terri- 
tory occupied by Germany. In arguing thus, the preamble of Section IV is 
used asa basis. It provides that the question of the rights, etc., of nationals 
of the Allied and Associated Powers ‘‘in an enemy country”’ must be an- 
swered in accordance with this section, together with its AnnexI. By inter- 
preting ‘“‘enemy country”’ as including not only territory of an enemy state, 
but also territory occupied by the enemy, it is sought to reach a ‘‘moti- 
vation”’ of the obligation to pay compensation as it has just been described. 
Such an interpretation is unprecedented. It violates not only international 
law, but also the norms of the Treaty of Versailles. Considering the former 
first, no state—in view of the equality of states—can be forced to recognize a 
rule of international law which it has not recognized expressly by agreement 
or tacitly as binding upon it.'' But France would hardly be able to prove 
that Germany, except by way of reprisal in a concrete instance or in a series of 
instances, treated territory occupied by the enemy and enemy territory as 
equivalent in international law. The whole deduction of France is nothing 
but a generalization of the conception of “‘alien enemy’’, which before the 
war had been rejected especially by France and has never been international 
law.” 

Even if it were arule of international law and had been recognized by Ger- 
many (I repeat that this is not the case), it would have to give way because it 
is alex specialis. But such a lex specialisis not contained in par. 1 of Art. 297, 
which has the character of a rule of reference; the lex specialis is contained in 
fig. (e), which restricts compensation claims to damages inflicted on property, 
etc., in Germany as it existed on August 1, 1914. To be sure there is here a 


i Cf. my Grundziige des positiven V dlkerrechts, 2nd ed., 1922, pp. 4, 5, 9, 10. 
2 Cf. Schuster, Effect of War and Moratorium on Commercial Transactions, 2nd ed., 1914, p. 
3 ff.; Campbell, Law of War and Contract, 1918, p. 3 ff.; Trotter, Law of Contract during and 


after War, 1919, p. 8 ff. 
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slip in the French text. For while it is easily manifest from the English text 
that claims on account of damages to property, rights and interests may be 
made only in so far as the territorial limitation just described does not op- 
pose, there is a comma lacking in the French text after interesses (dans les- 
quelles ils etaient interesses sur le territoire allemand), which has led the French 
to conclude that the limitation refers only to ‘‘any company or association in 
which they are interested’’, a conception which is refuted by a reference to 
the manifest absurdity which would follow, whereby French nationals would 
be entitled to make claims on account of damages in enemy territory (Art. 
297, fig. 1), but companies only on account of damages in German territory. 
The result of the important conception repeatedly approved by the Third 
Chamber of the Franco-German arbitral court'* and by the Anglo-German 
court is that only the English text can here be considered decisive. But if 
this is so, it follows that a claim for compensation in accordance with Art. 
297 (e) exists only if the territorial restriction there given is observed. This 
interpretation is supported by a consideration of Art. 73 of the Treaty of Ver- 
sailles, which, in applying the provisions of Part X, Section IV, to Alsace- 
Lorrainers, prescribes expressly that for private property, rights and interests 
in Germany Section IV is authoritative. 

One is tempted to add as a supplement to Art. 297 (e) also pars. 1 and 3 of 
the Annex, to which Art. 297 (e) refers."* Certainly par. 1 is a valuable 
supplement to our conception, for this provision, which according to its text 
refers to Art.°297 (a), places in its par. 2, in juxtaposition to the measures 
mentioned in par. 1, such measures as were carried out in “invaded or oc- 
cupied territory,” and thereby emphasizes still more the local formulation in 
Art. 297 (e)..° If further in par. 3 exceptional war measures are defined and 
measures “‘in whatsoever place”’ are mentioned, this is not to be considered 
as a limitation of the restriction of the local competence given so clearly and 
unequivocally in the English text’® of Art. 297 (e). In connection with this, 

8 Incidentally, Société anonyme du Charbonnage Frédéric Henri, Recueil, I, 429: ‘‘Evi- 


dently the word ‘interesses’ should have been followed by a comma, which is found in the 
English text of the corresponding paragraph between the words ‘interested’ and ‘in German 
territory.’ 

4 To utilize other leges speciales, as e.g., Art. 297 (h) or Annex, par. 4, as arguments against 
Germany is inadmissible. Every lex specialis must be considered by itself and must be in- 
terpreted by itself and by any references therein. Precisely the formulation “occupied 
territory”’ or “invaded or occupied territory” (Art. 302, IV) favors the theory that where 
such a version is not used, such a conception was not intended. 

* Further arguments, which, however, seem to be superfluous on account of the lex spe- 
cialis nature of Art. 297 (e), are given by Fleischmann, op. cit., p.19 ff. See also the decision 
of the Anglo-German arbitral court in the Weiss Biheller case, Recueil, I, 853, especially the 
next to last paragraph. Cf. also Gidel and Barrault, Le traité de paix avec Allemagne, 1921, 
pp. 33, 35. 

1° The importance of the English text is correctly emphasized not only in the aforemen- 
tioned Franco-German decision in the case of Friedrich Heinrich, but also in the two de- 
cisions of the Anglo-German arbitral court in the Weiss Biheller and McLeod Russel cases. 
Recueil I, 549 and 853. 
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par. 3 can only have the meaning that all places situated in Germany as it 
existed on August 1, 1914, are referred to. That brings us to the result 
which was well formulated by the Anglo-German arbitral court in the Mc- 
Leod Russel case: 


This very precise indication’? points to the conclusion to which the 
Tribunal comes, that Section IV of Part X deals with damage which the 
nationals of Allied and Associated Powers have suffered in Germany, 
whereas the section of the treaty under the heading of Reparation deals 
mainly at any rate with damage arising from the war outside that terri- 
tory (an exception is made of damage arising from internment in Ger- 
many, which is expressly reserved in the said clause for reparation). 


But another question raised by the French is also decided in this decision. 
If it has usually been maintained that it is sufficient for a motivation of com- 
petence if the measure in question was merely ordered by Germany, the 
decision, in a manner conformable to the rules of interpretation given above, 
expresses by means of the word “suffered” the opinion that the action must 
have been taken in Germany against enemy property, in agreement with the 
English word ‘‘inflicted’’ as opposed to the French ‘‘causés”’ which is mild 
because of the dangerous insertion of the disputed conception of causality. 

The result for the special question discussed here is that only such meas- 
ures come under the jurisdiction of the mixed arbitral courts, according to 
Art. 297 (e), as were taken against enemy property in German territory as it 
existed on August 1, 1914. 

(ec) Since Art. 297 (e) mentions only damages inflicted upon rights, prop- 
erty and interests of nationals of the Allied and Associated Powers, all such 
damages are excluded which affected individuals directly. A decision of the 
Anglo-German arbitral court which rejected the claim of an Englishman on 
account of the internment of his son in Germany, because the case did not 
come under its competence, was therefore well founded. 

(d) A damage coming under Art. 297 (e) must be traced to the ‘‘applica- 
tion either of the exceptional war measures or measures of transfer mentioned 
in paragraphs 1 and 3 of the Annex hereto”. The definition given in par. 3 
is as follows: 


In Article 297 and this Annex the expression “‘exceptional war meas- 
ures’”’ includes measures of all kinds, legislative, administrative, judicial 
or others, that have been taken or will be taken hereafter with regard to 
enemy property, and which had or will have the effect of removing from 
the proprietors the power of disposition over their property, though 
without affecting the ownership, such as measures of supervision, of 
compulsory administration, and of sequestration; or measures which 
have had or will have as an object the seizure of, the use of, or the inter- 
ference with enemy assets, for whatsoever motive, under whatsoever 
form or in whatsoever place. Acts in the execution of these measures 


17 Namely the words: “in German territory as it existed August 1, 1914”, printed in 
Italics in the decision. 
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include all detentions, instructions, orders or decrees of Government 
departments or courts applying these measures to enemy property, as 
well as acts performed by any person connected with the administration 
or the supervision of enemy property, such as the payment of debts, the 
collecting of credits, the payment of any costs, charges or expenses, or 
the collecting of fees. 

Measures of transfer are those which have affected or will affect the 
ownership of enemy property by transferring it in whole or in part to a 
person other than the enemy owner, and without his consent, such as 
measures directing the sale, liquidation, or devolution of ownership in 
enemy property, or the cancelling of titles or securities. 


What is the meaning of this norm? It was the Huret and Dutreil cases 
which, from the point of view of time, were used repeatedly as precedents by 
the Chambers I and III of the Franco-German arbitral court, which revealed 
a difference of interpretation between the German view and that of the 
enemy governments, and which in the decisions of both Chambers of the 
Franco-German court were decided in a manner unfavorable to Germany, 
unless a revision of the conception expressed in the decision takes place. 
The German interpretation of par. 3 of the Annex was that this norm means 
by ‘‘exceptional measures” against enemy property only such acts of legis- 
lation, jurisprudence or administration as would have been directed against 
enemy nationals as such (in the character of mesures différentielles), but not 
exceptional measures which could have affected anyone, nationals of the Al- 
lied and Associated Powers, neutrals or Germans, and which interest the 
Allied and Associated Powers only in so far as their nationals were actually 
affected. 

On April 14, 1921, the first Chamber agreed with the interpretation of the 
French agent in the Dutreil case,'* diametrically opposed to the German in- 
terpretation, which contests the competence of the mixed arbitral courts. 
The case submitted to the cognizance of the mixed arbitral court concerns the 
requisition of copper and an automobile which had been in the possession of a 
woman who was a French national. The copper had been used in the inter- 
est of the Reich, the automobile had been returned after the conclusion of the 
war. Germany emphasized that the case involved measures which were not 
directed against the French woman as such but which would have affected 
Germans as well as enemies of the state. The arbitral court rejected this in- 
terpretation which denied its competence.'® It construes fig. 3, pars. 1 and 
2, which described measures of every kind taken against enemy property as 
coming under ‘‘exceptional war measures’’, in an exemplificative manner, 
and concludes therefrom that since fig. 1 (also cited in Art. 297 (e)) also men- 
tions measures of requisition, these, too (depending upon whether temporary 
—par. 1, cf. the example of the automobile—or permanent confiscation of 
property—par. 2, the copper—is involved) come under pars. 1 and 2, respec- 


18 Recueil, I, 90. 
** Only the most important arguments in the case are presented here. 


t 
t 


676 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


tively, of fig. 3. It also opposes the German interpretation of differential 
measures, which contains a restrictive interpretation of the French text 
“biens . . . ennemis”’, not justified by the text of the treaty, which speaks 
of exceptional, not differential, measures. It states that the authors of the 
treaty would not have had occasion to intend any other formulation because 
the legal consequences following from these measures, so far as they do not 
concern nationals of the Allied and Associated Powers, do not interest the 
signatory Powers. For that reason, the court held, it follows from fig. 1 of 
the Annex that the conclusions derived from the word ‘“‘enemy”’ are incor- 
rect, since fig. 1, ‘‘in mentioning requisition among the measures executed 
‘in pursuance of war legislation with regard to enemy property, rights or in- 
terests’ shows that this latter expression does not in any way exclude the 
measures applicable to property of nationals or property of enemies’’. 

One day after judgment had been rendered in the Dutreil case, the Third 
Chamber discussed the same problem in the Huret case,?° and declared req- 
uisition measures of this kind to come under Art. 297 (e).2!_ The reasons are 
hardly different from those of the First Chamber. Not only the Franco- 
German court, but also the Belgo-German, the Anglo-German and the 
German- Yugoslav courts have had to deal with this question in considering 
their competence in case of exceptional war measures in the sense of Art. 297. 
Of these decisions, that of the Belgo-German court (presidency of Moriaud), 
dated February 11, 1922, in the Rymenans case,” is the most important and 
most carefully considered of the decisions affirming the competence of the 
courts. 

Germany had adduced a number of reasons for the inapplicability of Art. 
297 (e) to the case of a requisition effected with respect to a Belgian national. 
First among these is the objection that fig. 1 of the Annex, which is consid- 
ered the pivotal passage, may, according to its text (the decisive words read 
“made . . . in pursuance of war legislation with regard to enemy 
property, rights and interests’’), in connection with the idea of the economic 
war recognized in the Treaty of Versailles, only be interpreted as meaning 
that the war legislation mentioned there signifies all measures against enemy 
nationals. The mixed arbitral court declared this objection, as far as it is 
based on the economic war as a proof of the correctness of the German inter- 
pretation, to be a pelitio principit, since the question is precisely whether Sec. 
IV aims only at the consequences thereof or goes further than that. This, 
the court thinks, can only be determined by an interpretation of this section. 
It is incorrect to consider fig. 1 as the pivotal passage, so far as indemnities 
are concerned: in the first p!ace, because fig. 1 contains only rules, while the 
definitions are contained in fig. 3. Art. 297 (e), it argues, deals with both, 


20 Recueil, I, 90. 

*1 See also Wielemans case (Belgo-German arbitral court), Recueil, I, 736; Leirens case 
(Belgo-German court); ibid., II, 82, and others in the Recueil. 

2 Recueil, I, 878. 
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without giving fig. 1 a position of preference. It is doubtful whether “with 
regard to” (concernant) refers to “‘legislation”’ (législation) or whether, possi- 
bly adding a comma after ‘‘ war legislation”’ (législation de guerre), it is to be 
construed as equivalent to ‘‘ with regard the enemy property, rights or inter- 
ests’’ (en ce qui concerne les biens, droits ou intéréts ennemis). But even if it 
is assumed that “with regard . . . interests” qualifies “war legisla- 
tion’’, the court says, this does not prove that the authors of the Treaty of 
Versailles meant thereby a differential legislation against enemy property as 
such. If we speak of legislation concerning enemy property, it does not 
follow that war legislation is thereby meant which is directed exclusively 
against enemy property. Furthermore, Germany did not adduce any proof 
that in this ease or in others requisitions were effected exclusively against 
enemy nationals. If the German agent emphasizes the fact, the court con- 
tinues, that on the part of France—and figs. 1 and 3 refer to French measures 
—provisions were made in 1914 as to requisitions of enemy property, the 
reply must be that it was in that case only a question of declaring seques- 
trated enemy property, too, subject to requisition. That is, it was only a 
question of placing enemy property on the same footing with domestic and 
neutral property. As far as the German objection is concerned that fig. 1 
does not deal with requisitions in general, since otherwise its par. 2 would be 
unintelligible, which annuls all German measures in occupied territory, al- 
though requisitions are expressly sanctioned in the Hague Convention on the 
Laws and Customs of War on Land, it must be replied, in the first place, that 
it is quite possible for the Treaty of Versailles to modify the Laws and Cus- 
toms of War on Land, and, in the second place, that the nullification of the 
requisitions effected in occupied territory may be explained by the fact that 
the view of the authors of the Treaty of Versailles was that during the World 
War Germany continually violated the rule of Article 52 of the aforemen- 
tioned convention in France and Belgium, this article stipulating that the 
requisitions must be demanded only for the needs of the army of occupation. 

The German objection that Art. 298 (b) draws a conscious distinction be- 
tween differential measures and others in providing: “not to subject the 
property, rights or interests of the nationals of the Allied and Associated 
Powers to any measures in derogation of property rights which are not ap- 
plied equally to the property rights and interests of German nationals, and to 
pay adequate compensation in the event of the application of these meas- 
ures”’ is answered by the statement that, if that objection had reference to 
the past, it would be decisive, but that in reality it refers to the future, the 
time of peace. Hence it is natural that at this time the foreign national will 
take part in the economic and social life of the state of sojourn. In time of 
war, on the contrary, he does not participate therein since (ef. Arts. 44, 49, 52 
of the Hague Convention) the national of an enemy state “is not obliged to 
participate by the sacrifice of abandonment of his property with or without 
complete or incomplete indemnity, in the struggle against his country, es- 
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pecially when, as in the present case, it is a question of providing material 
officially in the category of Kriegsbedarf”. Expressing it in other words: if 
the treaty includes requisitions among those measures for which Germany is 
liable, it has not the economic war in mind but the “forced participation of 
the national of an allied state in the war waged by Germany against this 
allied state itself’’. 

To the German claim that the exceptional character of the ‘exceptional 
war measures”’ can only lie in the fact that they are directed exclusively 
against enemies, the decision replies that this might just as well be applied to 
the abnormal and transitional nature of war legislation. Certainly the most 
drastic measures, the “‘ mesures de disposition,” have never been qualified as 
“exceptional”. Here it is a question of a term which was chosen, not ‘‘be- 
cause of its intrinsic value”, but only as a terminus technicus to designate 
other measures than those “‘de disposition’’, whose exact description is con- 
tained in fig. 3, II. If the German delegation, in its note to the Peace 
Conference of May 23, 1919, spoke of ‘‘exceptional laws’’ and was not con- 
tradicted, the reply must be that it did not deal at all with the question of 
differentiality, so that there would have been no reason for the Allied and 
Associated Powers to discuss further that conception, which was not pre- 
cisely defined. 

If fig. 9 of the Annex of Art. 297 presupposed a “differential legislation’ 
according to the German conception, it is not proved. ‘Any general term 
may be used without all the arrangements or all the facts designated by this 
term being really examined, and . . . it always happens that in any 
phrase the extension of a term is limited by the context, without the term in 
itself having a restricted extension’’. The use of the expression ‘‘ exceptional 
war measures” in the narrower German sense would be important for the 
interpretation only if the treaty did not generally define that conception 

and if it used the term only in that narrower sense, as, for example, 
in fig. 1, par. 2. 

Germany has tried to conclude from fig. 1, II, of the Annex, which declares 
the measures after the conclusion of the Armistice null and void, and from 
Art. 298 (b), which authorizes non-differential measures after the war, that 
the measures confirmed or annulled in fig. 1 could only be differential. The 
decision replies that the two norms deal with different periods. 

As is known, Germany, referring to Part VIII, Annex I, fig. 9, had ex- 
pressed fear of a double obligation of payment for the same damage. On the 
other hand, the mixed arbitral court refers to the aforementioned letter of the 
War Burdens Commission, to the subsidiary character of Part VIII as 
against Part X, Secs. III and IV, emanating from Art. 242, and to the fact 
that an eventual different conception of the Reparation Commission could 
not affect the mixed arbitral courts, which are independent of it. 

While up to this point the decision proceeds defensively, it now passes to 
the offensive. Fig. 4 of the Annex, it says, decrees the competence of an 
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arbitrator for damages inflicted by Germany upon the nationals of an Allied 
and Associated Power prior to its entry into the war, without making any 
distinction between differential and non-differential measures. War meas- 
ures against enemies as such were at that time not yet possible. If the 
treaty stipulates an international liability of Germany for these peace meas- 
ures, it cannot be assumed that it was the intention to reserve them for time 
of war to municipal law. If the German view as to the analagous applica- 
tion of Art. 298 to time of war were correct, it would apply all the more to the 
prior time of peace, so that Germany, in contrast to Art. 4, cannot be made 
liable for damages which would have resulted prior to the war from legisla- 
tion which would have affected nationals and foreigners without distinction. 
Section IV, the court says, is the execution of the program which the authors 
of the Treaty of Versailles evolved in Art. 297 with the words: ‘‘The ques- 
tion of private property, rights and interests in an enemy country shall be 
settled according to the principles laid down in this section and to the pro- 
visions of the annex hereto.”” Now it is conceivable that, if they had made a 
distinction in Art. 298 between differential and non-differential measures, 
they would have remained silent otherwise, if it had been their intention that 
this distinction should rightly exist in Art. 297, too. Apart from the eco- 
nomic war and the forced participation of the enemies in the war against 
their own country, there are, the decision argues, three principles which 
govern Section IV: the confirmation of measures against enemies, the lia- 
bility of Germany for damages to Entente property, the replacement of the 
German courts by mixed arbitral courts. The latter is the main principle of 
Sections III and IV. 

The fact that the doubtful questions to which Art. 297 (c), together with 
figs. 1 and 3 of the Annex, as far as they are concerned in the partial question 
here involved, give rise, have been examined by the Belgo-German arbitral 
court with greater care than by the First and Third Chambers of the Franco- 
German court, suggests a discussion and criticism in connection with this 
decision. The effort to motivate as carefully and juridically as possible its 
conception, which differs from the German conception, cannot do away with 
the fact that the arbitral court must have had the desire from the very 
beginning to favor a victory from the Belgian point of view. In making this 
statement it is by no means our intention, not even in the sense of the general 
remarks above, to charge with partizanship in favor of Belgium the court 
which, beside its Swiss president, Moriaud, and the German assessor had as 
an assessor one of the most brilliant representatives of modern international 
law, Albéric Rolin. But the reference to the deficient legal guarantees which 
the German Economic Court offers, leads one to ponder. An unbiased 
study of the decision does not permit one to reject the assumption that the 
arbitral court desired to motivate a sort of competence of despair, in order to 
make the approach to international arbitration possible for Belgians who 
have suffered damages. The decision does not, to be sure, deserve the harsh 
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words which Isay* pronounces with regard to it. For the persons responsi- 
ble for its redaction exercised too much care in drawing it up to warrant such 
criticism. But it is also my opinion that it cannot withstand criticism. 

In the first place, we cannot agree with the conception of the arbitral court 
that there is a petitio principii in the German interpretation of fig. 1 of the 
Annex in connection with the economic war. That reference to the motives, 
to the genesis of Section IV, which undoubtedly includes, at least in part 
liquidation or perpetuation of the economic war, is of the greatest importance 
for the norms in question. This statement does not signify, as the decision 
seems to fear, that it would be impossible to examine whether Sec. IV, beside 
the liquidation or perpetuation of the economic war, seeks to regulate other 
ideas in a legal manner, too. The principal point here is that, from the his- 
torical point of view, there is an echo of the economic war in Sec. IV. Not 
because it contains provisions which may be conceived as liquidating the 
economic war is this connection to be assumed, but certain provisions have 
been made because the liquidation is to be effected in a certain way. That 
Art. 297 (a), which stipulates the nullification of German liquidation meas- 
ures, is one of these, is just as clear as for example fig. (b), which stipulates a 
right of retention and liquidation against Germany. Art. 297 (e) is im- 
portant here for the moment. The nature of the damages inflicted upon 
nationals of the Allied and Associated Powers in German territory may be 
determined only by interpretation of that part of sentence 1 with which we 
are concerned. If the whole position in the system favors the interpretation 
that here, as for example in figs. (a) and (b), the economic war is meant, it 
is nothing more than a point of evidence. To this extent, but no further, we 
may agree with the Rymenans decision. But does not the interpretation of 
the words “exceptional war measures and measures of transfer mentioned in 
pars. 1 and 3 of the Annex hereto” allow an interpretation agreeing with the 
conception that only (admittedly not also) measures are meant which are 
generally termed economic war measures, that is, measures aimed against 
enemy nationals as such? 

Prior to an analysis of figs. 1 and 3 of the Annex, which, as the decision 
correctly says, are of equal importance in the sense of Art. 297 (e), it seems 
necessary to examine whether and where exceptional war measures and meas- 
ures of transfer are elsewhere mentioned in Arts. 297 and 298. 

Fig. (a) attracts our attention, which reads: 

The exceptional war measures and measures of transfer (defined in 
paragraph 3 of the Annex hereto) taken by Germany with respect to the 
property, rights and interests of nationals of Allied or Associated 
Powers, including companies and associations in which they are inter- 
ested, when liquidation has not been completed, shall be immediately 
discontinued. 


3 In his article “Das deutsch-Belgische Gemischte Schiedsgericht und die ausserordent- 
lichen Massnahmen im Versailler Vertrag. (Der Fall Rymenans)’’, Zeitschrift fiir Vélker- 
recht, Vol. XII, 1922 (quoted according to the reprint), 
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Furthermore fig. (d) stipulates: 


As between the Allied and Associated Powers or their nationals on the 
one hand and Germany or her nationals on the other hand, all the ex- 
ceptional war measures, or measures of transfer, or acts done or to be 
done in execution of such measures as defined in paragraphs 1 and 3 of 
the Annex hereto shall be considered as final and binding upon all per- 
sons except as regards the reservations laid down in the present treaty. 


If we add to these two provisions the passage of fig. (e) already quoted, it 
follows with regard to the interpretation of Art. 297 (e), and in consideration 
of the fact that fig. (1) is not mentioned in (a) whereas it is mentioned in (d) 
and (e), that 1 and 3 must be used for the interpretation of the exceptional 
war measures. The important passage for this definition is neither fig. 1 nor 
fig. 3 alone (cf. (d): ‘‘as defined in paragraphs 1 and 3 of the Annex hereto’’), 
but fig. 3 is further explained by fig. 1 intwo respects. In the first place, fig. 
1 supplements the examples of 3; in the second place, the terminus technicus 
‘exceptional war measures” is explained in connection with the economic 
war, whereby in two places of 1 (a), which only refer to 3, the interpretation 
given in 3 is made clearer: ‘‘in pursuance of war legislation with regard to 
enemy property, rights and interests’. It cannot be replied, as the mixed 
arbitral court does, that probably a comma was omitted before “dealing 
with” (concernant). The comma is lacking not only in the two places of fig. 
1, it is also lacking in the Annex I to Art. 250 of the Peace of St. Germain, 
Art. 179 of the Peace of Neuilly, Art. 232 of the Peace of Trianon, Art. 298 of 
the Peace of Sévres. That this text aims consciously at the measures of the 
economic war, follows very clearly from fig. (a), which surely has only such 
measures in view and, with reference (only) to fig. 3 of the Annex, abolished 
such measures de futuro. 

Our contention, in summary, is that the exceptional war measures are of 
every kind, that is, of the kind as mentioned in figs. 1 and 3 of the Annex 
(inclusive of requisitions), but that in view of the motives of Sec. IV, and in 
view of the significant restrictive supplementation by the words: “with 
regard . . . interests’? (concernant . . . ennemis) the interpretation 
must be to the effect that by exceptional war measures in the sense of Art. 
297 (e), which alone applies here, only those measures must be understood 
as were directed against enemies as such. If the Rymenans decision replies 
to this that measures concerning enemies do not necessarily have to be such 
as were directed only against enemies, Isay** correctly pointed out that in 
case of legislation concerning women and military persons it is not permissi- 
ble to say that it affects men and civilians, too. 

In opposing the German reference to Art. 298 (b), the mixed arbitral court 
fails to consider that in spite of the difference in point of time, this norm, too, 
must be regarded as an expression of the basic thought governing the entire 
section, namely, the liquidation of the economic war, and could therefore be 


* Loc. cit., pp. 4 and 5. 
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used very well. The conception of the participation of nationals of the Al- 
lied and Associated Powers in the struggle against their country, which, the 
court says, must be found in the cession of property as Kriegsbedarf, is forced 
and artificial and hard to understand in view of the fact that Albéric Rolin 
took part in the redaction of the judgment. Isay rightly points out (p. 14) 
that, whereas other exceptional war measures in the sense of the decision, 
that is, all measures decreed during the war concerning enemy property, as 
for instance the order of a cattle census, the prohibition to use white flour for 
baking, are certainly no “sacrifice or abandonment of property”’ and, there- 
fore, do not represent a forced participation in the war against one’s own 
country, requisitions might, too, be considered in contravention of inter- 
national law. But, he says, it is not clear to what extent the legal basis for 
the liability resulting from requisitions could be different from that arising 
from other war measures. But with respect to requisitions, too, it must be 
said that they have been declared valid by the Treaty of Versailles (cf. fig. 1 
of the Annex). In fact, compensation for damages resulting from excep- 
tional measures is a special compensation, separate from general reparation 
according to Arts. 231 ff. 

As far as the argument of the arbitral court is concerned which emphasizes 
the undisputed juxtaposition of ‘‘exceptional war measures”’ and ‘‘ measures 
of transfer” (cf. also Art. 297 (a) and (d), I am of the opinion that the latter 
must always be considered as a consequence of the former, so that the charac- 
teristic word “‘exceptional’’, which in the case of the measures confiscating 
ownership, not property (the former is the more frequent form of these acts 
of confiscation), was essential for their description, might seem indispensable 
in the case of measures of transfer, in accordance with the previous definition 
in par. 1 of fig. 3. 

With regard to fig. 9 of the Annex, what has been said of Art. 298 applies. 
The same argument also applies with regard to fig. 1, II, of the Annex. 

I arrive at a result which has been shaken neither by the Huret and Dutreil 
cases nor by the Rymenans decision. It is as follows: Only such measures 
are to be considered exceptional war measures, in the sense of Art. 297 (e), as 
have not only affected enemy property but were designed to affect it in ac- 
cordance with the intention of the German authorities who ordered these 
measures.”® 

Of the decisions of the Anglo-German arbitral court which are known to 
me, those in the Weiss Biheller case (Recueil, I, 850) and the McLeod Russel 
case (Recueil, I, 547) have discussed the question of exceptional war meas- 


% Isay, loc. cit., 20. 

* Cf. also Schuster in British Year Book of International Law, I, 1920-21, I, 181; the pam- 
phlet of Isay, Der Begriff der ausserordentlichen Massnahmen im Friedensvertrage von Versail- 
les, 1922 (published prior to the Rymenans decision), where the Huret and Dutreil cases are 
discussed; also Partsch, in Mitteilungen der Deutschen Gesellschaft fiir Vélkerrecht, 1922 
(good); Gidel-Barrault, Le traité de Paix avec I’ Allemagne, 1921, pp. 24 ff., is incorrect. 
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ures. The former did not touch upon the essential question because the 
measures concerned (confiscation of jute belonging to Englishmen) were at 
the time effected, according to the opinion of the court, only with respect to 
nationals of Great Britain. The case therefore involved exceptional war 
measures according to the German conception. In the second case the arbi- 
tral court had to deny its competence because the acts in question were ef- 
fected on Belgian, that is, non-German soil.*’ 


If in a legal dispute a decision has been rendered it is “final and conclu- 
sive’ according to Art. 304 (g). That is nothing but the expression of the 
generally recognized rule: res judicata jus facit inter pares. The concrete 
dispute is settled without its being necessary for the legal considerations 
given in the decision to share the quality of legal force. The popular cult of 
precedents will, to be sure, lead to the constant reference to previous cases 
(cf. the most notorious Huret, Dutreil and Rymenans cases), but there is no 
compulsion as to this, any more than in cases before municipal courts. The 
Anglo-German arbitral court pronounced as follows in the Gunn case,?* thus 
establishing a precedent: 

The Tribunal are of opinion that considering the nature of their task 
and their position as a final arbitral court created by the Peace Treaty, a 
decision given by them in a case cannot be deemed as unreservedly bind- 
ing for future cases. They must reserve to themselves the right of re- 
considering in a new case, a legal question dealt with by them in a former 
decision. Likewise any of the parties may not only bring before the 
Tribunal a new case which they consider as not identical with a former 
case already decided, but also request the Tribunal with regard to the 
new case to reconsider a legal question on which a former decision has 
been grounded. 


The conclusiveness mentioned in Art. 304 (g) means the impossibility of 
any appeal or revision. All rules of precedure adopted by the mixed arbitral 
courts on the basis of the power given to them in par. 2 of the Annex to Art. 
304, contain provisions on a revision of the decision in case new facts are 
found. Thus the Belgo-German rules provide in Art. 76:?° 


The party discovering a fact with which it was not familiar at the time 
of the pleadings may, within a period of two years from the notification 
of the sentence, demand its revision, if the knowledge of this fact by the 
Tribunal may have caused an important modification of the sentence. 

The procedure of revision is opened by a decision of the Tribunal stat- 
ing the existence and importance of the new fact and regulating the pro- 
cedure to be followed. 

The Tribunal may suspend the execution of the sentence. 


*”’ For the important question, whether Yugoslavia is a new state, see my book (cited in the 
beginning of this article) Zustdéndigkeit, etc., pp. 38-48. 

*® Recueil, II, 203. 
9 Recueil, I, 43. 
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The admissibility of this action for restitution mildly termed revision satis- 
fies a necessity and is not in contradiction to the Treaty of Versailles. 

Since it is a question of rules of procedure for an international court, prec- 
edents in international law, especially the Hague Pacific Settlement Con- 
vention of 1899/1907 and the Plan for the Permanent Court of International 
Justice of December 20, 1920, as well as the rules of procedure of this court of 
March 24, 1922, can be used in interpreting the provisions of restitution. 

Art. 83 of the Pacific Settlement Convention of October 18, 1907, reads: 


The parties can reserve in the compromis the right to demand the re- 
vision of the award. 

In this case and unless there be a stipulation to the contrary, the de- 
mand must be addressed to the tribunal which pronounced the award. 
It can only be made on the ground of the discovery of some new fact 
calculated to exercise a decisive influence upon the award and which 
was unknown to the tribunal and to the party which demanded the re- 
vision at the time the discussion was closed. 

Proceedings for revision can only be instituted by a decision of the tri- 
bunal expressly recording the existence of the new fact, recognizing in it 
the character described in the preceding paragraph, and declaring the 
demand admissible on this ground. 


Art. 61 of the plan for the Permanent Court of International Justice, in its 
essence identical, provides: 

An application for revision of a judgment can be made only when it is 
based upon the discovery of some new fact of such a nature as to be a de- 
cisive factor, which fact was, when the judgment was given, unknown to 
the court and also to the party claiming revision, always provided that 
such ignorance was not due to negligence. 


Art. 83 of the Hague Pacific Settlement Convention reflects the intense 
struggle which took place at the First Hague Peace Conference of 1899 be- 
tween de Martens, as an enemy of a claim for restitution,*® and Holls, who 
rightly pointed to the possibility of an unjust decision.*! The careful word- 
ing of Art. 55—Art. 83 of 1907, a compromise* due to Asser, shows in its strong 
limitation of the admissibility of an arbitral revision of a decision by express 
previous stipulation of such revision in the compromis (i.e., institutional 
restitution)**, exactly as in the rules of procedure of the mixed arbitral courts 
and by the discovery of a new fact of a definite nature, the lack of confidence 
in a prolongation of a dispute between states. Nevertheless such revision is 

3° Cf. Meurer, Das Friedensrecht der Haager Konferenz, 1, 350 ff., 363, 366; Holls, The Peace 
Conference at the Hague, 1914, p. 286 ff.; Nippold, Fortbildung des Verfahrens in vélkerrecht- 
lichen Streitigkeiten, 1907, p. 347 ff. 

1 Meurer, op. cit. Holls was correct in saying: ‘Nothing is settled until it is settled 
right.”” Meurer, p. 371, also speaks about the indispensability of the institutions. 

* De Martens had made a motion for its deletion in 1907. Cf. Lémonon, La seconde Con- 
férence de la Paix, 1912, p. 181; Higgins, The Hague Peace Conferences, 1909, p. 177. 

3 It is really natural, in view of the dispositive nature of international law, be it unwritten 
or written law, that the parties should have the right to agree formally, prior to the sentence 
or after it, on a revision thereof. 
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indispensable, unless “interests of justice are to be sacrificed to those of 
peace.’’54 

It is nowhere stated what is meant by a “new fact’. But the determining 
influence which its discovery must have exercised on the sentence is declared 
to be an important factor. That means that the new fact would in law and 
justice have caused a decision more favorable in some respects for the state, 
if it had been known to the court at the time judgment was rendered. Of 
course it goes without saying that only facts, not legal principles, can be the 
subject of the new evidence. In the Chamant and Heim cases the Franco- 
German mixed arbitral court based its decisions, unfavorable to Germany, on 
the allegation of ‘‘ virtual nationality’’ of Alsace-Lorrainers and described 
this interpretation as being in conformity with the “intention of the trea- 
ty.’ Subsequently the German agent received important documentary 
material from which the inaccuracy of this assumption appeared and from 
which it follows that the French, even accredited representatives of the Al- 
sace-Lorraine movement, have considered the Reichsland as having been 
German up to the time of the conclusion of the treaty. Using this, that is, 
a “new fact”’ as a basis, the Reich sought a revision of the treaty. The 
French replied with a statement that these documents were secret and came 
into German hands only by indiscretion. The decision of February 1, 
1922,°° correctly attached no importance to the circumstances of the finding 
of these documents, but presented a series of questions to Germany which in 
our opinion should all be answered in the affirmative. There can be no seri- 
ous doubt that the realization of the fact that views on the antecedents of 
legal rules which influenced the court were erroneous may be in the nature of 
a “new fact”’ in the sense of the rules of procedure. 


IV 


The case of an action for restitution whose object is to have the contested 
decision corrected in the light of a new fact must be sharply distinguished 
from a case where a decision can be treated as a void decision by one or both 
of the parties (of course, by argumentum a majori ad minus, a party entitled 
to treat a decision as void may bring action for restitution as far as the pre- 
requisites for such an action are fulfilled), without a reservation for revision 
or a subsequent agreement being necessary in a compromis in the arbitral 
decision itself or in the rules of procedure, as in the case of the action for resti- 
tution. In such case the decision is to be treated as if it had never been ren- 
dered and the party which does not conform thereto cannot be considered 
bound in good faith to obey the sentence.*? 

* Barbosa in the Second Peace Conference. Actes et Documents, II, 367. 

* Cf. Recueil, 1, 376-77 (Chamant); 387 (Heim). 

Recueil, I, 769. 

*” Weiss, Revue générale de droit international public, XVII, 1910, pp. 122-123, is excellent. 
Can an arbitral judge who considers a decision to be rendered by his colleagues as void, refuse 
his codperation and thereby prevent the decision from going into effect? I should say yes. 


Cf. the Betsey case, Politis-Lapradelle, Recueil des arbitrages internationauz, I, 1905, pp. 64, 
65. 
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There is almost universal agreement on the fact that void decisions are 
possible in international arbitrations. Opinion only differs as to the causes 
for nullity of a decision. While Pufendorf in his Jus naturae et gentium (1, 
V c XIII, par. 4) designates manifest partizanship of one of the judges as a 
ground for nullity, Vattel calls a decision null (Droit des gens, II, p. 305) 
when a judge renders a decision which is unjust and contrary to reason. 
Such cases hardly occur nowadays, but what Heffter** says (p. 233)deserves 
attention: ‘It (sc. the compromis) can be contested if . . .** the limits 
of the compromis are exceeded.”’ To this Gefiken (note 13) says: ‘‘The 
essential reason for the rejection of an arbitral award is that it has not ad- 
hered to the questions submitted to it (clear departure from the terms of 
reference). To these reasons might be added equivocal form of the award 
itself.” According to Calvo*® the parties may treat an award as void, “‘if 
the award was pronounced without sufficient authorization therefor on the 
part of the judges, or when it exceeded the limits set by the compromis or did 
not adhere thereto.’’#! 

In his Projet de réglement pour tribunauz arbitraux internationauz, pre- 
sented to the Institute of International Law in 1874, Goldschmidt catalogues 
eleven reasons for nullity. Number 6 is here pertinent: “If the court ex- 
ceeded the limits of the competence given to it by the compromis.” On 
August 28, 1876, the Institute voted to accept an Art. 27 of the following 
tenor: ‘The arbitral award is void in case the compromis is void or in case 
of excessive exercise of power, of corruption proved with regard to one of the 
judges, or of essential error.” 

The Russian project*? presented to the First Hague Peace Conference 
omits only the case of essential error. But the conference refrained from 
giving reasons for nullity of an arbitral award. As was shown above, it con- 
tented itself with providing an action for restitution in case of new facts, 
without thereby rejecting reasons for nullity. 

38 Das europdische V élkerrecht der Gegenwart, 8th ed., 1888. 

*9 Cases such as invalidity of the compromis, absolute incompetence or dishonesty of the 
arbitrator, etc., which are no longer of any interest, precede. 

4° Droit international théorique el pratique, III, 5° éd., 1896, p. 485; Pierantoni, “La nullité 
d’un arbitrage international,’ Revue de droit international et de législation comparée, 1898, p. 
445 ff. 

41 See also Nys, “La révision de la sentence arbitrale,”’ in Revue de Droit international et de 
Législation comparée, 2° série, XII, 1910, p. 600 ff.; Fiore, Revue générale de droit international 
public, XVII, 1910, pp. 240, 248. 

“@ Art. 26: “The arbitral award is void in case the compromis is void, or in case of exces- 
sive exercise of power, or of corruption proved with regard to one of the judges.” On the 
deliberations see especially Nys, loc. cit., pp. 607 ff. 

* Mérignhac, Traité de droit public international, I, 1905, p. 539, rightly says: ‘We find 
that with regard to cases of nullity of the arbitral award, the Peace Conference left things 
entirely as they were before. Consequently jurists will continue to teach that in certain 
cases, which must be determined, an arbitral award is evidently null, and the states will con- 
tinue to refuse to accept this award or create a manner of exceptional! recourse to pass judg- 
ment on nullity, as in the case of the United States and Mexico in 1897.” 
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Among the cases of nullity of a decision, as formulated by the Institute and 
by scholars, we, who are dealing with the question of the competence of the 
mixed arbitral courts of the Treaty of Versailles, are interested primarily in 
the ‘excessive exercise of power’’, that is, cases where, as Calvo has ex- 
pressed it in a classical manner, the award “exceeded the limits set by the 
compromis or did not adhere thereto.”’ For extra compromissum arbiter nihil 
facere potest. ‘‘ From the compromis and thence alone the judge derives the 
right to judge the difference submitted to him. It is this compromis, a 
charter of his temporary magistracy, which fixes the character and limits of 
the competence wherewith he is invested. When he exceeds the mandate he 
has received, this competence disappears, and since the decision which he 
renders under such conditions no longer has a juridical basis, it no longer 
has value or binding force for the Powers whose intentions it has miscon- 
strued.’’ 

In an almost classical manner the arbitral court in an Anglo-Chilean dis- 
pute pronounced its incompetence because if it had affirmed its competence 
it would have been guilty of excessive exercise of jurisdiction. Its reasons 
are as follows: ‘Considering that the competence, coming from laws and 
treaties, has always the nature of strict law and includes only the powers 
defined in express terms and those whose exercise is virtually and necessarily 
required, and that it cannot be extended by way of interpretation outside of 
the terms establishingit. . . .” Ifin this case the court correctly denied 
its own competence, so as not to expose its award to nullity, a study of the 
history of international law shows us cases where a judge interpreted his 
competence in a manner which forces us to consider his decision void. 

The decision of the King of the Netherlands rendered on January 10, 1831, 
on the basis of the (isolated) arbitration treaty of September 29, 1829, has 
become notorious. The King was to draw a boundary between the English 
and American possessions in North America. By deciding neither for the 
line proposed by England nor for that proposed by the United States, but 
drawing a new arbitrary line, in violation of the provisions of the compromis, 
he exceeded his competence, as the American minister at The Hague declared 
in his note of protest of January 12, 1831, and became guilty of a “departure 
from the powers delegated by the high contracting parties’, against which 
protest was made “‘in order that the rights and interests of the United States 
may not be supposed to be committed by any presumed acquiescence on the 
part of their representative near His Majesty, the King of the Nether- 
lands.’ In June, 1832, the American Senate resolved by 35 votes against 
8 that the award is not binding and that it is void.* In the note doctrinale 


“ Weiss, “L’arbitrage de 1909 entre la Bolivie et le Pérou.”” Revue générale de droit inter- 
national public, XVII, 1910, p. 118. 

“ Moore, International Arbitrations, I, 1898, p. 137. 

“ Moore, loc. cit., 138. On the further negotiations which ended in 1842 with a treaty, 
see Moore, 139 ff.; Lapradelle-Politis, Recueil des Arbitrages internationauz, I, 1905, 388 ff. 
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with which Asser accompanies the award in Lapradelle-Politis we find the 
following remarkable statement :*7 


What remains of thislong dispute . . . isonly the recollection of 
an incident which, truly exceptional, gives quite a special character to 
this arbitration, namely the refusal of the United States to execute the 
award of January 10, 1831. Not that in the history of arbitration a re- 
fusal of execution is a rare occurrence, nor in theory an impossibility. 
There are other examples of arbitration not followed by execution, and, 
on the other hand, it is in principle certain that if the judge exceeds the 
limits of his competence as defined by the compromis, both parties may 
reply to his excessive exercise of jurisdiction by a refusal of execution. 
What is curious here is not so much the refusal of execution as the cir- 
cumstances of and reasons for refusal. 


And Asser closes: 


The judge who cannot judge according to these indications should 
refrain from judging. Herein lies one of the most important 
differences between international arbitration and a judgment of a mu- 
nicipal court. The municipal courts must always render a sentence be- 
cause the state which institutes them would fail of its duty of justice if 
it declared itself unable to render judgment. The arbitration courts 
may pronounce the non liquet, because the states that have instituted 
arbitration owe themselves only the execution of the compromis. 
Named but limited by the compromis, the arbitrator has only to apply 
the compromis. When under the conditions in which the compromis 
places him it is impossible for him to render an equitable or simply con- 
formable award, he need only say so. 


Of a similar nature was a boundary dispute between Bolivia and Perude- 
cided by the President of the Argentine Republic, acting as arbitrator. In 
this case, too, the arbitral judge, in default of sufficient material for an exact 
boundary delimitation, rendered a decision ex aequo et bono, instead of secur- 
ing the evidence prescribed by the compromis. And in this case, too, the 
state unfavorably affected (Bolivia) treated the decision as void.” 

Excessive exercise of jurisdiction and consequently nullity of the decision 
were also charged in recent times in the award of Cleveland in the Cerrutti 
case, in that of Strong in the Pelletier case,*° in that of King Edward VII in 
the Chile-Argentina boundary dispute, in that of Loubet in the Costa Rica- 
Panama boundary dispute, and in that of Barge in the Orinoco case. A 
consideration of the individual cases** would not be to the point here, where 
we are concerned only with proving that international law recognizes exces- 


47 Pp, 391. 

48 Pp, 398. 

“9 Cf. Weiss in the Revue générale de droit international public, XVII (1910), p. 105 ff. 

5° Cf. Moore, Arbitrations, II, 1749 ff., especially p. 1800. 

5 Cf. Lammasch, Die Rechtskraft internationaler Schiedsspriiche, 1913, p. 192 ff.; Scelle, 
in Revue générale de droit international public, XVIII, 1911, p. 164 ff.; Nys, loc. cit.; Nippold 
in Das Werk vom Haag, II. Serie, I. Band, III. Teil, 1914, p. 5 ff. Lammasch, 170. 

® Lammasch, p. 171 ff. 
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sive exercise of power as a ground for nullity or arbitral awards. But it 
seems important to quote the following passages from the award of the Hague 
Court in the Orinoco case of October 25, 1910:% 


Whereas it is assuredly in the interest of peace and the development 
of the institution of international arbitration, so essential to the well- 
being of nations, that on principle, such a decision be accepted, respected 
and carried out by the parties without any reservation, as it is laid down 
in Article 81 of the Convention for the Pacific Settlement of Inter- 
national Disputes of October 18, 1907; and besides no jurisdiction what- 
ever has been instituted for reconsidering similar decisions. 

But whereas in the present case, it having been argued that the de- 
cision is void, the parties have entered into a new agreement under date 
of the 13th of February, 1909, according to which, without considering 
the conclusive character of the first decision, this Tribunal is called upon 
to decide whether the decision of Umpire Barge, in virtue of the cireum- 
stances and in accordance with the principles of international law, be not 
void, and whether it must be considered so conclusive as to preclude a 
reéxamination of the case on its merits; 

Whereas by the agreement of February 13th, 1909, both parties have 
at least implicitly admitted, as vices involving the nullity of an arbitral 
decision, excessive exercise of jurisdiction and essential error in the judg- 
ment (exceso de poder y error esencial en el fallo) ; 

Whereas the plaintiff party alleges excessive exercise of jurisdiction 
and numerous errors in law and fact equivalent to essential error. 


With regard to the excessive exercise of jurisdiction the court said: 


Whereas the agreement of February 17, 1903, did not invest the arbi- 
trators with discretionary powers, but obliged them to give their decision 
on a basis of absolute equity without regard to objections of a technical 
nature, or to the provisions of local legislation (con arreglo absoluto 4 la 
equidad, sin reparar en objeciones técnicas, ni en las disposiciones de la 
legislaci6n local) ; 

Whereas excessive exercise of power may consist, not only in deciding 
a question not submitted to the arbitrators, but also in misinterpreting 
the express provisions of the agreement in respect of the way in which 
they are to reach their decisions, notably with regard to the legislation 
or the principles of law to be applied; 


* Cf. the following passage from the agreement for arbitration between the United States 
of America and Venezuela, which was made as the result of the rejection by the United States 
of an award of the Umpire Barge, partly because of excessive exercise of jurisdiction and es- 
sentialerror: “. . . in consequence of this situation, William I. Buchanan and Doctor 
Francisco Gonzales Guinan, in the spirit that has marked their conferences, have agreed to 
submit this case to the elevated criterion of the arbitral tribunal created by this protocol, in 
the following form: The arbitral tribunal shall first decide whether the decision of Umpire 
Barge, in this case, in view of all the circumstances and under the principles of international 
law, is not void, and whether it must be considered so conclusive as to preclude a reéxamina- 
tion of the case on its merits. If the arbitral tribunal decides that said decision must be 
considered final, the case will be considered by the United States of America as closed; but 
on the other hand, if the arbitral tribunal decides that said decision of Umpire Barge should 
not be considered as final, said arbitral tribunal shall then hear, examine and determine the 
case and render its decision on the merits.” 
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Excessive exercise of jurisdiction and consequently nullity of the decision 
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7 P, 391. 

48 P, 398. 

*° Cf. Weiss in the Revue générale de droit international public, XVII (1910), p. 105 ff. 

5° Cf. Moore, Arbitrations, II, 1749 ff., especially p. 1800. 

5 Cf. Lammasch, Die Rechiskraft internationaler Schiedsspriiche, 1913, p. 192 ff.; Scelle, 
in Revue générale de droit international public, XVIII, 1911, p. 164 ff.; Nys, loc. cit.; Nippold 
in Das Werk vom Haag, II. Serie, I. Band, III. Teil, 1914, p. 5 ff. Lammasch, 170. 

Lammasch, p. 171 ff. 
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they are to reach their decisions, notably with regard to the legislation 
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* Cf. the following passage from the agreement for arbitration between the United States 
of America and Venezuela, which was made as the result of the rejection by the United States 
of an award of the Umpire Barge, partly because of excessive exercise of jurisdiction and es- 
sentialerror: “. . . in consequence of this situation, William I. Buchanan and Doctor 
Francisco Gonzales Guinan, in the spirit that has marked their conferences, have agreed to 
submit this case to the elevated criterion of the arbitral tribunal created by this protocol, in 
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Whereas the only motives for the rejection of the claim for 19,200 
dollars are: first, the absence of all appeal to the Venezuelan courts of 
justice, and second, the omission of any previous notification of cession 
to the debtor, it being evident that “‘the circumstance that the question 
might be asked if on the day this claim was filed, this indebtedness was 
proved compellable”’, could not serve as a justification of rejection. 


And as regards the objection of the Calvo clause which was contained in 
the contracts of the navigation companies with Venezuela (Grell contract 
and concession of 1900), the award says: ‘‘ Whereas it follows from the 
agreements of 1903 and 1909—on which the present arbitration is based— 
that the United States of Venezuela had by convention renounced invoking 
the provisions of Article 14 of the Grell contract and of Article 4 of thecon- 
tract of May 10, 1900.” 

These considerations confirm the statement made above that a decision of 
a mixed arbitral court is void in case the limits of competence set by the 
Treaty of Versailles, which in this connection is an institutional arbitration 
treaty, are exceeded. And in this case the decision may be rejected by the 
party affected. Art. 304 (g), which declares the decisions to be final, does 
not oppose this conclusion, because the decisions mentioned there take it for 
granted that the assumption of the presence of a decision is not made impos- 
sible by a ground for nullity. And the fact that the mixed arbitral courts 
themselves decide on their competence, according to the rules of procedure 
in force, does not preclude the possibility of a void decision. For this pre- 
rogative of the courts does not vest them with a competence on questions of 
competence. It is only the expression of the natural idea that the compe- 
tence is determined by the arbitral court and not by the authors of the 
Treaty of Versailles or any other organ. 
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SOVEREIGNTY OF THE MANDATES 


By Quincy WRIGHT 
Of the Board of Editors 


“The mandatory system,” said M. Rappard, director of the mandates 
section of the Secretariat of the League of Nations to the mandates commis- 
sion at its first session, ‘formed a kind of compromise between the propo- 
sition advanced by the advocates of annexation, and the proposition put 
forward by those who wished to entrust the colonial territories to an inter- 
national administration.” Compromises are apt to raise knotty problems 
for the lawyer and the present instance is no exception. From the practical 
point of view perhaps it is unnecessary to solve these problems. The United 
States Government was able to function successfully for years with the di- 
vided sovereignty devised by Madison and Hamilton in spite of the insistence 
of legal purists that divided sovereignty is impossible. The British Com- 
monwealth of Nations seems able to do business in spite of the doubt as to 
whether sovereignty has or has not passed to the self-governing dominions. 
So the mandatory system may work without ascertaining whether sover- 
eignty resides in the mandatory, the mandated community, the League of 
Nations, or elsewhere. 

The mandatory system, according to the terms of Article XXII of the 
League of Nations Covenant and the statements of its advocates, aims to 
establish a better system for the administration of backward areas than has 
existed under the régime of colonies, protectorates, or spheres of influence— 
better in the sense that it would more effectively secure the liberty, material 
welfare and opportunity for development of the native inhabitants, and that 
it would more effectively secure the opportunity of all states of the world to 
equal participation in the trade and resources of these areas. While the 
system applies as yet only to the territories yielded by Germany and Turkey, 
with which alone the conference was directly concerned, advocates have 
looked upon it as a revolution in the relations of civilized and backward 
peoples which, if successful in these limited areas, may furnish an example 
for the government of other areas of similar character. Whether in fact the 
supervision of the League of Nations will curb the tendency toward abuse of 
natives and selfish exploitation of economic and military resources heretofore 
common, it is still too early to judge. Governments are growing things and 
the ultimate success of the experiment undoubtedly depends on the strength 
and prestige which the League acquires and the good faith of the mandato- 


* League of Nations, Permanent Mandates Commission, Minutes, Ist sess., 1921, p. 4. 
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ries—their willingness to assume burdens without reward other than the 
prestige which comes from the rendering of disinterested service. 

There can be little question but that the League functionaries have spared 
no labor to make the experiment a success. The mandates section of the 
League Secretariat has exhaustively collected material about the mandates, 
including not only reports from the mandatories but also petitions and com- 
ments from other sources.2 The mandates commission, the majority of 
whose members are natives of non-mandatory states, has independently ex- 
amined the reports of mandatories, cross-examined their representatives and 
prepared reports meticulously pointing out abuses. The Assembly has dis- 
cussed and given wide publicity to these abuses.* The Council has not failed 
to give practical effect to the important recommendations of the mandates 
commission‘ and has shown lawyer-like care in insisting on modifications in 
the draft mandates so as to bring them into conformity with Article X XII of 
the Covenant before ratifying them.’ ‘‘The machinery of the mandates 
commission,”’ said Lord Balfour in the Council, “the machinery of the Coun- 
cil of the League of Nations, the machinery of the Assembly of the League, 
are all contrived to make it quite impossible that any transaction of general 
interest should take place except in the full glare of the noonday sun of public 
opinion.’’ 

Whether the mandatories will continue willing to assume burdens without 
material rewards is perhaps more questionable. It is notable that Armenia, 
which lacked material resources, went begging for a mandatory. Lord Bal- 
four has repeatedly pointed out that the mandatory system cannot succeed 
if it is so worked as to impose an actual loss on the mandatory.’ British pub- 
lic opinion in the face of overwhelming budgets has concerned itself primarily 
with the subject of profits and necessary expenses of the mandate in Mesopo- 
tamia.’ Doubtless a mandatory is entitled to recoup the necessary expenses 
of administration from the mandated territory. The Permanent Mandates 


2 See statement of M. Rappard, ibid., 2d session, 1922, pp. 5-8. 

3 See discussion of Bondelzwart uprising in Southwest Africa and of indentured labor in 
Pacific Islands, Levermore, League of Nations Year Book, 1923, Vol. 3, p. 276. Haitian 
delegates have been especially active in sponsoring native rights in African mandated terri- 
tories, see League of Nations Records of First Assembly, 30th Plenary Meeting, p. 715; 
Second Assembly, 1921, 17th Plenary Meeting, p. 355; Levermore, op. cit. 276, 278. 

* League of Nations Monthly Summary, Nov. 1921, Vol. 1, p. 159; Sept. 1922, Vol. 2, p. 
203; Report of Council on Second Session of Permanent Mandates Commission, 1922, p. 3. 

5 See Viscount Ishii’s reports to the Council, 17th sess., Feb. 1922, and 19th sess., July, 
1922, League of Nations Official Journal, Vol. 3, p. 791, 821, 847-862. 

* Levermore, op. cit., p. 139; eighteenth sess. of Council, Minutes, League of Nations Official 
Journal, Vol. 3, p. 547. 

7 League of Nations Records of First Assembly, 1920, 30th Plenary Meetings, p. 721. 

® Lee, The Mandate for Mesopotamia and the Principle of Trusteeship in English Law, L. of 
N. Union, 1921. 

® Palestine mandate, Art. 28; Syria mandate, Arts. 15, 19, SuppLeMENT to this JouRNAL, 
Vol. 17, pp. 171, 181, 182. 
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Commission has made it clear, however, that the mandatory is entitled to no 
more. Ifthe revenue of the mandated territory shows a surplus at any time, 
such surplus must be utilized only for the good of the territory. Countries 
have heretofore been willing to meet large colonial deficits because of the ad- 
vantages colonies afforded their citizens for profitable trade and capital in- 
vestment in time of peace, and because of the national advantages of stra- 
tegic position, military resources and necessary raw materials in time of war. 
Yet under the principle of the open door, certainly applicable to ‘B’’ man- 
dates, probably to ‘‘A’”’ mandates," and, according to the Japanese conten- 
tion, to “C”’ mandates,'? the former of these advantages would seem doubtful 
and under the demilitarization provisions, mandates would seem a military 
liability rather than an asset. 

If these provisions are enforced may not mandatories show an inclination 
toresign? Itisinteresting to notice that in the United States, different from 
Great Britain, the legislation of most States allows a trustee, to which a man- 
datory has been compared, to receive remuneration for his services. Doubt- 
less, however, it is chimerical to suppose that the Open Door will or can be so 
rigorously enforced that nationals of the mandatory will not enjoy a certain 
advantage through greater familiarity with the administration. The Open 
Door aims to prohibit only unfair competition and thus does not exclude ad- 
vantages coming from closer acquaintance with local conditions. 

Though the practical activity of the League functionaries and evolving 
publie opinion will ultimately determine the success of the experiment, the 
legal theory underlying the system is of primary interest to international 
lawyers and also is of practical importance to those operating it. The vari- 
ous organs of the League and the mandatories must know the limits of their 
legal powers in order to function without friction. No matter how carefully 
a constitution is drawn, some powers will always be undefined and in a docu- 
ment so loosely drawn as Article XXII this is particularly true. Conse- 
quently it is important to get some general conceptions by which the article 
and the mandates given under it can be interpreted. 

The tendency of modern international law is to conceive of all the land 
territory of the world as under the sovereignty of some state. This concep- 
tion has the advantage of giving a uniform standard for interpreting treaties 
which relate to territory. Derogations from sovereignty are to be strictly 
construed—unexpressed powers are always assumed to reside in the sover- 


‘© League of Nations, Permanent Mandates Commission, Minutes, 1st sess., 1921, p. 14; 
Lee, op. cit. 

" Palestine mandate, Art. 18, Syria mandate, Art. 11; Earl Curzon to U. S. Ambassador 
Davis, Feb. 28, 1923, par. 15, International Conciliation, No. 166, p. 330. 

* See SuPPLEMENT to this Journau, Vol. 17, p. 163; League of Nations, Permanent Man- 
dates Commission, Minutes, 1st sess., 1921, pp. 4, 36. 

'* League of Nations, Permanent Mandates Commission, Minutes, Ist sess., 1921, p. 24; 
Records of First Assembly, 30th Plenary Meeting, Recommendation 4, p. 725. 
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eign of the territory.'4 The question was therefore at once raised by jurists, 
where does sovereignty of the mandated areas reside? 

It is not certain that complete sovereignty rests anywhere. Although ab- 
horrent to absolutist political theorists and to modern international law, un- 
questionable instances have existed which can only be described as divided 
or suspended sovereignty, though it is also true that they have usually proved 
temporary or transitional. Confederacies, federations, protectorates, 
spheres of influence, suzerainties, self-governing dominions, all suggest such a 
situation. The elementary rule of treaty interpretation is that the meaning 
intended by the parties prevails. Consequently if the makers of the 
Treaty of Versailles, in drafting Article X XII of the League of Nations Cove- 
nant, and if the Principal Allied and Associated Powers in assigning the ceded 
territory as mandates under the terms of that article expressed or implied no 
intention of giving sovereignty to any one, none was legally given. No ab- 
stract theory as to the necessity of undivided sovereignty of territory can 
legally prevail over the true intention of the terms of the treaty. Nor can 
any deduction from the Roman law of mandatum or the British law of trus- 
teeship prevail over such intention, although terms in Article X XII sug- 
gestive of each of these analogies may be found. If the term “‘mandate”’ 
had an accepted meaning in international law, doubtless there would be a 
strong presumption that the treaty nations accepted that meaning, but it 
apparently has not. The term has occurred very infrequently in inter- 
national discussions. <A proposal of Germany at the Washington conference 
of 1887 between the United States, Great Britain and Germany, suggesting 
that an adviser of the native government of Samoa be appointed to act as 
“the mandatory of the three powers” came to nothing.'® At the conference 
on Crete in 1898 at the suggestion of Italy it was agreed that Prince George 
of Greece should be appointed high commissioner of Crete ‘under a joint 
mandate from the powers” and with the consent of the King of Greece, his 
father, the prince accepted the mandate.” In both of these cases, however, 
the mandatory was an individual, not a state, consequently the incidents 
throw little light on the present problem. 


14 See, for example, opposition of North Atlantic Fisheries arbitration tribunal to servi- 
tudes on assumption that they involved a derogation from sovereignty, Wilson, Hague Arbi- 
tration Cases, p. 159; Scott, Hague Court Reports, p. 160. 

16 Westlake, International Law, 2d ed., Vol. 1, p. 293; Hyde, International Law, Vol. 2, p. 
63. 

16 British and Foreign State Papers, Vol. 79, p. 904; Journal of Comparative Legislation, 3d 
ser., 1921, Vol. 3, p. 327. 

17 Ibid., Vol. 92, pp. 1224, 1226, 1232, 1234. By Article 16 (a) of the draft treaty of 
mutual guarantee submited by Lord Robert Cecil to the League of Nations in 1922 “‘the 
Council may entrust (to any state) a mandate to organize the military measures taken 
by the high contracting parties against an aggressor state.’”” (International Conciliation, 
1918, No. 188, p. 622.) 
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It would seem that in law the mandated territories are not under the sov- 
ereignty of the mandatory, although some critics have viewed the system as 
a thin disguise for annexation,'* and Lord Balfour asserted in the Council of 
the League “that a mandate is a self-imposed limitation by the conquerors 
on the sovereignty which they obtained over conquered territory”’.'® The 
pre-armistice agreement of November 5, 1918, clearly repudiated annexation 
of these territories by the allies*° and although, by the treaty of Versailles 
(Article 119), Germany “renounced in favor of the Principal Allied and As- 
sociated Powers all rights’’ over the possessions in question, nevertheless the 
rights of the latter are to be construed with reference to Article X XII of the 
League Covenant contained in the same treaty. This article provided that 
“the tutelage of such peoples should be intrusted to advanced nations 

and that this tutelage should be exercised by them as mandatories 
on behalf of the League’’.2" It is true that the term ‘‘intrusted”’ suggests 
the British law of trusts in which the trustee has legal title to the property. 
The descriptive rather than legal use of this term is, however, indicated by 
the preceding paragraph in which “the well-being and development of such 
peoples”’ is said to ‘‘form a sacred trust of civilization”. Thus the League, 
as the embodiment of civilization, has an equal claim with the mandatory to 
be considered the trustee. If we appeal to the Roman law of mandatum, it is 
clear that the mandatarius has no title in the property but is merely an agent, 
acting, according to the ancient Roman law, though not according to the 
code Napoleon, without remuneration. 

In practice also the mandatory’s powers fall short of sovereignty, as is in- 
dicated by the insistence of the council, on recommendation of the Perma- 
nent Mandates Commission, that the inhabitants of mandated territories 
are not nationals of the mandatory, that mandatories must preserve fiscal 
autonomy in the mandated area and utilize all revenues for the benefit of the 
mandate, and that the administration of mandates may not be transferred by 
the assigned mandatory.” 

The authority, however, of the mandatories in class ‘‘C’’ mandates, 


18 Lansing, The Peace Negotiations, pp. 155-156. 

'® Levermore, op. cit., p. 138. The official paraphrase substitutes the word “exercised”’ 
for “obtained’’, 18th sess. of Council, 1922, League of Nations Official Journal, Vol. 3, p. 547. 

*° See President Wilson’s second point of July 4, 1918, and discussion in Peace Conference, 
Baker, Woodrow Wilson and World Settlement, Vol. 1, p. 265, Vol. 3, p. 45; Temperley, His- 
tory of the Peace Conference of Paris, Vol. 1, pp. 386, 398, 408. 

*: By the unratified Treaty of Sévres, Turkey recognized the independence of Armenia and 
Hedjaz and the provisional independence of Syria, Mesopotamia and Palestine under man- 
datories to be selected by the Principal Allied Powers. (Arts. 88, 94-96, 98. Supriz- 
MENT to this JourNnat, Vol. 5, pp. 198-201.) Except for the modification of frontiers, par- 
ticularly with regard to Armenia, these provisions are not altered by the Treaty of Lausanne 
of July 24, 1923. 

* Report of Council on second session of Permanent Mandates Commission, 1922; League 
of Nations, Permanent Mandates Commission, Minutes, 2d sess., 1922, pp. 58, 68, 46; 
League of Nations Monthly Summary, April 1923, Vol. 3, p. 82; supra, note 10. 
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which, according to Article XXII, may be ‘‘administered under the law of 
the mandatory as integral portions of its territory,’’ closely approaches sov- 
ereignty. General Smuts, whose major influence in the creation of the man- 
datory system is generally recognized, said, in a letter of July 4, 1922, with 
regard to the authority of South Africa in the mandated territory of South 
West Africa, ‘‘‘C’ mandates are in effect not far removed from annex- 
ation’’.2? In fact several of the “‘B”’ mandates are also administered as in- 
tegral parts of adjacent colonies of the mandatories.** In the 1922 States- 
man’s Year Book, published in Great Britain, ““B’’ and ‘‘C”’ mandated 
territories are described along with the colonies and colonial protectorates of 
the mandatory powers, the existence of the mandates not even being noticed 
in all cases. 

It also seems impossible to attribute sovereignty to the mandated com- 
munities, with the possible exception of Irak. Article X XII expressly states 
that the peoples inhabiting these territories are ‘‘not yet able to stand by 
themselves under the strenuous conditions of the modern world” and in 
practice peoples under ‘‘B” and “‘C”’ mandates have no real control. They 
are even excluded from representation on the governing councils.> Com- 
munities under “‘ A’? mandates doubtless approach very close to sovereignty. 
The Covenant declares that these communities, which formerly belonged to 
the Turkish Empire, “have reached a stage of development where their exist- 
ence as independent nations can be provisionally recognized subject to the 
rendering of administrative advice and assistance by a mandatory until such 
time as they are able to stand alone”’. Of the former Turkish territories, the 
Hedjaz was recognized as completely independent and included in the Annex 
to the Covenant, though it actually has not been admitted to the League of 
Nations. Other semi-nomadic Arab states such as Yemen, Asir, Nejd, 
Koweit, have not been assigned as mandates, and after the refusal of the 
United States to accept a mandate for Turkish Armenia, that territory has 
been returned to Turkey. The Armenian republic of Erivan, former Rus- 
sian territory, has been recognized as independent by Turkey and Russia. 
Mandates have been assigned to France for Syria and to Great Britain for 
Palestine and Mesopotamia, but the latter has not been validated by the 
Council of the League of Nations. In fact Great Britain has announced the 
modification of the draft mandate in accord with a treaty concluded with 
Feisal, the elected king of Irak.2* Apparently, the mandate will eventually 
go into operation providing for British administrative advice and assistance 


** League of Nations, Permanent Mandates Commission, Minutes, 2d sess., 1922, p. 91. 
See criticism of this statement by Indian representative in 3d assembly, Levermore, op. cit., 
p. 278. 

** League of Nations, Permanent Mandates Commission, Minutes, 1st sess., 1921, p. 14; 
ibid., 2d sess., 1922, p. 58. 

°° Ibid., Ist sess., 1921, pp. 12, 24. 

** League of Nations Monthly Summary, Dec. 1921, Vol. 1, p. 169; Oct. 1922, Vol. 2, p. 263; 
June, 1923, Vol. 3, p. 107. 
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to this independent state. In Syria and Palestine the mandatories exercise 
direct administrative authority through commissioners. The Covenant, 
however, as well as the treaties of Sévres and Lausanne seem clearly 
to contemplate ultimate independence for these communities, and in 
the Statesman’s Year Book they are all listed separately as independent 
states. 

Serious difficulty is also met in efforts to attribute sovereignty of the man- 
dated territories to the League of Nations. M. D’Andrade of Portugal, it is 
true, recalled to the Permanent Mandates Commission in its first session 
(1921) that this view was expressed during the Paris Peace Conference,”’ and 
doubtless if the Roman law of mandatum were applied the League as man- 
dant would have ultimate control of the thing committed to the mandatarius. 
The council, however, has expressly disclaimed authority over the assign- 
ment of mandates,”* over their territorial limits,?® and over the terms of a 
mandate once formally accepted.*® The Principal Allied and Associated 
Powers, to whom the territory passed either by treaty, or, according to the 
American contention, as a result of the war,*' transferred the territories di- 
rectly to the mandatories, selecting generally the power in actual military 
occupation and following, in the main, boundaries already agreed upon by 
them in treaties made during the war. These transfers were with the pro- 
viso that the territories should be administered as “‘ mandatories on behalf of 
the League.”’ Lord Balfour has noticed in the Council that as a result of 
these facts ‘‘the mandates are neither made by the League nor can they in 
substance be altered by the League’’, that ‘the mandatory Power is under 
the supervision not the control of the League”’ and that “the League is not 
the author of the policy but its instrument”’.* 

If a mandated territory is not under the sovereignty of the mandatory, the 
mandated community or the League, what is its status? One writer thinks 


*7 League of Nations, Permanent Mandates Commission, Minutes, Ist sess., 1921, pp. 41- 
42; supra, note 20. 

28 See reply of Council to protest of King Hussein of Hedjaz, 8th sess. of Council, Aug. 
1920, League of Nations Official Journal, Vol. 1, 343; Levermore, op. cit., Vol. 1, p. 19, and 
reply to U. 8. protest on Yap, League of Nations Oficial Journal, Vol. 2, p. 142. 

?* See discussion of Ruanda boundary, Report of Permanent Mandates Commission, 2d sess., 
1921, p. 6, and report of Council thereon, p. 3. 

*° See M. Hyman’s report to eighth Session of Council, League of Nations Official Journal, 
Vol. 1, p. 336; reply of Council to United States protest on Yap, 12th sess. of Council, Feb. 
1921, League of Nations Official Journal, Vol. 2, p. 142, and Lord Balfour’s statement, 
League of Nations Official Journal, 18th sess. of Council, 1922, Vol. 3, p. 547; Levermore, 
op. cit., Vol. 3, p. 138. 

* Secretary of State Colby, note to Great Britain, Nov. 20, 1920, and to Council of League, 
Feb. 21, 1921, League of Nations Official Journal, Vol. 2, pp. 138, 140, and Secretary of State 
Hughes, note, Apr. 1921; Levermore, op. cit., Vol. 2, p. 137. See also, Gregory, this Jour- 
NAL, Vol. 13, pp. 419-427. 

* Levermore, op. cit., Vol. 3, p. 138; Eighteenth Session of Council, 1922, League of Nations 
Oficial Journal, Vol. 3, p. 547. See also statement by M. Rappard, League of Nations, Per- 
manent Mandates Commission, Minutes, 1st sess., 1921, pp. 4, 5. 
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it “highly probable that from the viewpoint of international law 

the Allied Powers, by creating the mandatory system, have placed the sover- 
eignty of all mandated areas in suspense during the operation of the respec- 
tive mandates’’.** The present writer believes that there will be a close 
approach to truth in ascribing sovereignty of mandated territories to the 
mandatory acting with the consent of the Council of the League. 

The mandates may be considered the constitutions of limited governments 
over these territories. Internal sovereignty of territory governed under a 
written constitution resides in (1) the power to amend the constitution. 
External sovereignty resides in (2) the power to alienate or (3) transfer the 
territory. 

(1) Where is the power to amend the mandates? The mandates must of 
course be in accord with the principles of Article X XII of the Covenant. In 
giving its original consent to the mandates, the Council carefully compared 
the draft mandates with the Covenant and insisted on numerous modifi- 
cations to assure accordance.** However, subsequent investigations of the 
mandates commission have brought to light provisions, which may not be in 
such accord, as for example, that in the French mandate of the Cameroons, 
which permits the use of native troops for defense of territory outside the 
mandated territory.** Thus modification of mandates to avoid such incon- 
sistencies as well as to meet administrative difficulties®* which are likely to 
arise will doubtless prove necessary. Such modifications have in fact been 
contemplated in the article found in every mandate providing that “the 
consent of the Council of the League of Nations is required for any modifi- 
cations of the terms of the present mandate’’.*’ 

Legal validity was originally given to the mandates through the authority 
of three bodies, the Principal Allied and Associated Powers, the mandatory 
and the Council of the League. The preamble of each mandate indicates 
the approval of all of these bodies although the ‘“‘A”’ mandates omit the term 
“ Associated Powers” in consideration of the official non-participation of the 
United States in the war against Turkey and the treaties of Sévres and Laus- 
anne. “A” mandates also indicate no participation of “the Principal 
Allied Powers” in the drawing of the mandate but only in the selection of 
the mandatory. None of the mandates in effect indicates any acceptance 
of the mandate or the mandatory by the mandated community, though 
Article XXII says with regard to “A’’ mandates: ‘‘The wishes of these 
communities must be a principal consideration in the selection of the man- 


33 Lee, op. cit., p. 19. 

4 Supra, note 5. 

% League of Nations, Permanent Mandates Commission, Minutes, 1st sess., 1921, p. 24. 

% For example, see modification of Palestine mandate with reference to Trans-Jordan re- 
gion, infra, note 42. 

* This consent must be unanimously agreed to by the council, 19th sess. of Council, 1922, 
League of Nations Official Journal, Vol. 3, p. 821. 
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datory.’”’ The Mesopotamian mandate, which presumably is to be based on 
a treaty with the Irak Government, will alone fulfil this condition.** 

Is not approval by the same three authorities necessary to amend the man- 
date? Apparently the authority of the Principal Allied and Associated 
Powers was exhausted on allocation of the mandates. From that time the 
government of the territories is to be determined entirely by Article X XII. 
The eighth paragraph of this article says: ‘‘ The degree of authority, control 
or administration to be exercised by the mandatory shall, if not previously 
agreed upon by the Members of the League, be explicitly defined in each case 
by the Council”. It was contended in the first Assembly meeting that the 
expression “‘members of the League” referred to all the members of the 
League, consequently the assembly was the body for defining the terms of the 
mandates.*® The Council, however, has held that this expression refers only 
to the members of the League to whom Germany and Turkey transferred 
the territory, z.e. the Principal Allied (and Associated) Powers.*® This para- 
graph is recited in the preamble of all but ““C”’ mandates and apparently 
refers to the power of these states in drawing the original mandates, a power 
which they seem not to have exercised in the case of ‘‘ A’”’ mandates, but does 
not imply any control over subsequent amendments. This paragraph does, 
however, indicate a necessity for council consent to all amendments or in- 
terpretations, a necessity stipulated in each mandate. As has been noticed 
the Council alone cannot amend the mandates nor can the mandatory." It 
is believed, however, that the two together may do so and, in the modifi- 
cation of the Palestine mandate excluding the provisions relating to a Jewish 
national home from the Trans-Jordan region, modifications were actually 
proposed by the mandatory and became effective on approval by the coun- 
cil.2 The suggestion of the council with regard to a modification of the 
boundary between Ruanda and Tanganyika by agreement of the mandato- 
ries, Belgium and Great Britain, seems to indicate a similar procedure. 

Any amendment, even if accepted by the mandatory and the Council 
would of course have to be in accord with the letter and spirit of Article 
XXII. Otherwise any member of the League might complain. It also 


* Supra, note 25. The Permanent Mandates Commission suggested the conclusion of 
agreements by the mandatory with native “kingdoms” or “‘sultanates”’, League of Nations, 
Permanent Mandates Commission, Report on second Session, 1922, p. 5. As to intention 
of treaty makers see minutes of secret conference of ‘‘ Big Four”, March 20, 1919, Baker, op. 
cit., Vol. 3, p. 12. 

* League of Nations, Permanent Mandates Commission, Ist sess., 1921, Minutes, p. 5; 
Records of first Assembly, 1920, 6th commission, subcommittee c, pp. 347-348. 

“ M. Hyman’s report, 8th sess. of council, League of Nations Official Journal, Vol. 1, 338- 
339. Theoretically M. Hyman thought the expression referred to all the Allied and Associ- 
ated Powers, i.e., the signatories of the Treaty of Versailles other than Germany. Practi- 
cally, however, he considered the principal Powers should act for this group. 

“| Supra, notes 22, 30. 

* SUPPLEMENT to this JourNAL, Vol. 17, p. 171. 

* Supra, note 29. 
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appears that the United States, although not a member of the League, has 
reserved under special treaties or agreements with most of the mandatories 
the right to protest modifications of the present mandates.** If the mandate 
is based on a treaty with a native government of the mandated territory, as 
will presumably be true in Mesopotamia, the consent of that government 
would be necessary for a modification of the mandate contrary to such treaty. 
But though the mandatory and the Council in amending a mandate in any 
important particular would usually have to get the consent of other states 
with treaty interests, this limitation does not seem different from that upon 
the international right of any sovereign state to modify its own constitution 
in derogation of the treaty rights of other states.“ 

(2) Where is the power to terminate mandates? Article X XII apparently 
contemplates the evolution of communities under ‘‘ A’’ mandates and possi- 
bly those under “B”’ mandates to complete independence. The “A” man- 
dates expressly recognize this possibility by providing that ‘‘on the termina- 
tion of the mandate the Council of the League of Nations shall use its 
influence”’ to assure the fulfilment of financial obligations by the mandated 
territory and, in the case of Palestine, the security of holy places. The 
method of such termination is not stated. It is believed that the manda- 
tory, acting with consent of the Council, can legally terminate the mandate, 
thus rendering the mandated community completely independent, subject 
to the same limitations of treaty as in the amendment of mandates. 

It may be contended, on analogy to the Roman law of mandatum, that the 
mandatory may, on finding the burden too heavy, resign the responsibility 
or that the League, represented by the Council as mandant, may revoke the 
mandate. The general principle of international law which forbids the uni- 
lateral termination of international agreements in the absence of breach of 
duty or express provision is, however, opposed to this interpretation. The 
mandate is in effect sn international agreement between the League of Na- 
tions represented by the Council and the mandatory and can normally be 
terminated only by agreement of the two. Some writers, however, interpret 
the article referred to in ‘‘A’’ mandates as authority for resignation by the 
mandatory with assurance of reimbursement of administrative expenses in 
such an event.*’ 

A general recognition of the complete independence of a mandated com- 
munity would seem another way to terminate a mandate, although such 
recognition, unless participated in by the mandatory, might give offense to 
that Power. Admission to the League would be the best evidence of such 


“ See treaty with Japan on Yap, Art. II (5), SuppLemenr to this JourNat, Vol. 16, p. 96, 
and correspondence, supra, note 31; Levermore, op. cit., Vol. 3, pp. 163, 190, 197. 

* Wright, Control of American Foreign Relations, 1922, p. 58; ‘‘ International Law in its 
relation to Constitutional Law,” this Journat, Vol. 17, p. 242. 

* “Declaration of London Conference, 1871’’, Satow, Diplomatic Practice, Vol. 2, p. 131. 

“ Keith, Journal of comparative Legislation, 3d Ser., Vol. 4, p. 80. 
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general recognition and a protocol attached to the treaty of October 10, 1922, 
between Great Britain and Irak apparently contemplates termination of the 
British mandate of Mesopotamia in that manner.** According to Article I 
of the Covenant, two-thirds of the Assembly may admit new members to the 
League and by that means would seem to have power to terminate a man- 
date. 

(3) Where is the power to transfer a mandate from one state to another? 
The discussion in the Permanent Mandates Commission and the Council 
over the assumed transfer of the mandate of Nauru from the British Empire 
to Australia indicates that the mandatory cannot voluntarily transfer a 
mandate.*® It appears also that so long as the mandatory meets the terms 
of the mandate the League has no authority to transfer the mandate to an- 
other state.®° 

Article XXII undoubtedly requires that the mandatory respect strictly 
the terms of the mandate. It provides the machinery of annual reports by 
the mandatories and a Permanent Mandates Commission to examine them 
and “to advise the Council on all matters relating to the administration of 
mandates”’.*' The Council by implication has power to submit formal rec- 
ommendations to the mandatories ‘‘ with the request that they will be good 
enough to carry out these recommendations’’.** Under its general powers 
the Assembly has authority to discuss and give publicity to abuses in the 
administration of mandates. Apparently it does not have power to order 
the Permanent Mandates Commission and the Council to lay papers before 
it, although in practice such papers have been submitted.* The Council, 
which is primarily responsible for the administration of mandates, is under 
no obligation to take cognizance of Assembly recommendations on the sub- 
ject, although in practice it has ordinarily done so. 

Furthermore, every mandate provides: “The mandatory agrees that if 
any dispute whatever should arise between the mandatory and another mem- 
ber of the League of Nations relating to the interpretation or the application 
of the provisions of this mandate, such dispute if it cannot be settled by ne- 


“ League of Nations Monthly Summary, Vol. 3, p. 107, June, 1923. See also Art. 6. of 
treaty and contemporary British announcement, League of Nations Official Journal, Dec. 
1922, Vol. 3, pp. 1506, 1509. 

* League of Nations, Permanent Mandates Commission, Minutes, 2d sess., 1922, p. 46; 
Report, p. 4; Council report concerning same, p. 3. 

” Lord Balfour, 18th sess. of council, League of Nations Official Journal, Vol. 3, p. 547; 
Levermore, op. cit., Vol. 3, p. 138; and M. Rappard to Permanent Mandates Commission, 
Minutes, 2d sess., 1922, p. 46. 

" On limits of power of Permanent Mandates Commission, see Minutes, 1st sess., 1921, 
pp. 10-12; 2d sess., 1922, p. 15; and remarks of New Zealand delegate, 3d Assembly, Lever- 
more, op. cit., Vol. 3, p. 277. 

* See Report of Council on 2d sess. of Permanent Mandates Commission, 1922, p. 3. 

* League of Nations, Records of First Assembly, 6th commission, subcommittee c, p. 301. 

** See statements of Lord Balfour and Lord Robert Cecil, League of Nations, Records of 
First Assembly, 1920, 30th Plenary Meeting, pp. 719, 722. 
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gotiation shall be submitted to the Permanent Court of International Jus- 


tice.” 

Finally, the Council, at the suggestion of the Permanent Mandates Com- 
mission and the Assembly, provided on January 31, 1923, a procedure assur- 
ing consideration of petitions from the mandated territories or from other 
sources by the mandatory, by the Permanent Mandates Commission, and by 
the Council and the publication of those considered important by the com- 
mission.® 

Administrative recommendations and judicial decisions, backed by full 
publicity, are thus provided to compel observance of the mandate by the 
mandatory. If these means fail—if a mandatory persists in violating the 
mandate or proves incapable of meeting responsibilities under it, can the 
mandate be transferred to another power? The writer believes it can. 
Under general principles of international law, breach of agreement by one 
party justifies denunciation by the other.*° Thus breach of a mandate by 
the mandatory would justify the League in considering the agreement for- 
feited, in which case it would be for the League to choose a new mandatory. 
Though given originally by the Principal Allied (and Associated) Powers, 
the mandates once given are exercised ‘‘on behalf of the League’. Under 
the Roman law of mandatum the right of revocation and transfer clearly rests 
in the mandant. The late Professor Henry Goudy, writing in 1919, though 
admitting that the analogy of international mandates to mandates in private 
Roman law is rather vague, says: ‘‘ Undoubtedly on legal principles failure 
by the mandatory state to carry out its instructions will warrant revoca- 
tion’. Later he remarks: “Nor is it clear what remedy the mandant will 
have if the mandatory state neglects its duty under the contract though 
probably withdrawal of the mandate would follow.’*’ D. Campbell Lee, 
lecturing on the Cecil Rhodes Foundation at London University 1921, found 
a close analogy between the obligations of a mandatory and those of a trustee 
from which he implied “‘the duty (of the mandatory) to retire whenever re- 
quested so to do by the parties interested.’** A.B. Keith on the other hand 
writes: “‘The commission of course has no authority over the mandatory 
and the Council and the Assembly alike have no means of enforcing their 
views on the mandatories other than through the general procedure of the 
League of Nations which normally implies unanimity of opinion’’.5® 

The general procedure of the League would undoubtedly have to be re- 
sorted to, as Keith suggests. Articles XIII and XIV of the Covenant, in 


55 League of Nations Official Journal, Vol. 4, p. 200, 211, 298. See also Permanent Man- 
dates Commission, Minutes, 2d sess., 1922, pp. 15, 36, 76, and Levermore, op. cit., Vol. 3, 
p. 277. 

5 Vattel, Droit des Gens, Vol. II, ch. 13, sec. 202. 

57 Journal Comparative Legislation, 3d ser., Vol. 1, pp. 180-181. See also remark of Sir 
Sivaswamy Aiyer of India in 3d assembly, Levermore, op. cit., Vol. 3, p. 278. 

58 Lee, op. cit., p. 15. 

5° Journal Comparative Legislation, 3d ser., Vol. 4, p. 80. 
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connection with the article cited from the mandates, would require decision 
by the Permanent Court of International Justice before action could be 
taken. If the Court decided that the mandatory had violated the mandate, 
and its decision were not observed, then the final paragraph of Article XIII 
of the Covenant would become applicable. ‘‘The members of the League 
agree that they will carry out in full good faith any award that may be ren- 
dered and that they will not resort to war against a member of the League 
which complies therewith. In the event of any failure to carry out such an 
award, the Council shall propose what steps should be taken to give effect 
thereto.”” The Council under this article and under its specific supervisory 
powers over mandatories would seem competent to transfer the mandate. 
It may be added that, in view of the necessity of unanimous action by the 
Council and the inclusion of representatives of all mandatory powers except 
Belgium as permanent members of the Council and the inclusion of Belgium 
up to date as an elected member, such action could hardly be obtained with- 
out the consent of the mandatory. 

Thus, in general, amendment and transfer of mandates requires action by 
the mandatory with the consent of the Council, while termination of man- 
dates may be effected either in this way or by admission of the mandated 
community to the League by two-thirds vote of the Assembly. 
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NEUTRALITY AND THE WORLD WAR 


By MALBOoNE W. GRAHAM, JR. 
University of Texas 


To understand aright the modern concept of neutrality as it existed on the 
eve of the World War, it is necessary to inquire into its relationship to the so- 
ciety and law of nations. Neutrality, as is well known, was a status almost 
unknown to the ancient world in the period previous to the establishment of 
the pax Romana. Once almost universal dominion had passed into the 
hands of Rome, the possibility of maintaining an impartial attitude as be- 
tween the Roman Empire and its enemies virtually ceased to exist, and the 
tribes and peoples bordering the lands where Roman authority was exercised 
became either hostes or socit et amici. When the Roman imperator was suc- 
ceeded as a temporal authority by the pontifer maximus of the Christian 
church, the Mediaeval Empire, embodying in theory the whole of Latin 
Christendom, went forth against Moor or Saracen alike, conquering and to 
conquer in the name of the church militant. The foes of the church were the 
foes of every Christian potentate, and there could be no lukewarmness, no 
neutrality, in the perennial conflict against the Infidel.' 

It was not until the temporal supremacy of the Pope over all Latin Chris- 
tendom was overthrown in the wars of religion and an inchoate, imperfect 
society of nations emerged that neutrality became possible for states denying 
the politically binding force of papal anathema or interdict. Thus the con- 
cept of neutrality developed only during that period of modern history when 
the essential unity of Europe was overlooked in the endeavor to maintain the 
status quo and the unstable balance of power for dynastic or national inter- 
ests. Neutrality, therefore, was a temporary expedient, a frail structure of 
compromise and concession erected in the midst of a very imperfect society 
of nations. 


1 Thus Hannis Taylor writes: “‘So long as that strange creation, the Mediaeval Empire, 
resting upon the theory of a vast Christian Monarchy whose sway was abolutely universal, 
endured, there was no place for the idea of a state standing as an impartial spectator in wars 
in which every member of the confederation was directly interested, no matter whether they 
were waged by one member of the association against the other, or by the corporate person 
of the entire church militant against Saracens or Infidels. According to mediaeval ideas no 
Christian could stand neutral in the struggle of orthodoxy against heresy, a struggle which 
intensified the application of the scriptural precept that ‘he that is not with me is against 
me’. While a crusader, under exceptional circumstances, might make a truce with the 
Saracen, no peace might be made with the Infidel, against whom all wars carried on by 
Christians were, according to Conrad Brunus (De Legationibus, Lib. IV, Cap. 5) just, pro- 
vided they were undertaken to recover dominions which might be made useful to all Chris- 
tendom.” International Public Law, pp. 619-620. 


704 


= 


NEUTRALITY AND THE WORLD WAR 705 


So long as the concepts of the status quo and the balance of power remained, 
as symbolic of the divided interests of the European household, there was 
little leeway for the assertion of the solidarity of nations in which concerted 
action might be made possible as an integral function of that society.? 
Nationalism, the game of alliances, autocratic ambition, the race for military 
supremacy, all played their part in delaying the political integration of the 
world while other ties of union, intellectual and economic, bound the society 
of nations together with much greater force. Meanwhile statesmen and 
jurists had sought to perfect the legal relationships of that unstable political 
society by the evolution of concepts of both legal and ethical value which 
comprised the corpus juris of that international society in war and peace.’ 
Arising out of the necessity for toleration during the wars of religion, devel- 
oped by the precarious nature of the society of nations and by the slow con- 
quests from belligerent pretensions, the modern concept of neutrality took 
shape in the form of municipal enactments in the nineteenth,‘ and in the form 
of international covenants’ in the twentieth century. It remained for the 
World War to prove its substance and the firmness of its structure. 

With the outbreak of the World War, then, came the great testing time for 
the law of neutrality, both municipal and international. The invasion of 
Belgium and Luxemburg,® the extension of the conflict in Europe to the con- 
ventional basin of the Congo, the encroachments on the freedom of neutral 
commerce, the wanton disregard for human lives and property alike on land 
and sea, all led to the one conclusion, voiced by the public at large as well as 
by the jurist and the publicist, that the law of neutrality had been over- 
thrown. With the violation of treaties of guarantee such as protected the 
two neutralized states in the cockpit of Europe came a realization that the 
theory of neutralization did not stand the test of actual international conflict 
and that in so far as the law of neutrality concerned neutralized states, its 
provisions had been entirely overthrown. In like manner the opinion was 
voiced that the very structure of neutral relationships had been crushed by 
the mailed fist of war; that the paths of the sea were no longer free; that the 
plighted faith of nations in a covenant had become but a worthless parch- 
ment. Hence it was often stated that the collapse of international law was 

* “We can see now that the order we hoped to mould to our ideals contained within itself 
the germs of destruction. It lacked any means of obliging its members to bestir themselves 
to the enforcement of the performance of their common duties. Each state was bound to 
obey the rules of the International Society; but no state was bound, in the absence of express 
stipulations, to see that the other states obeyed them. The result was that any ill-disposed 
member might violate its obligations, not exactly with impunity, but with nothing certain 
in the way of penalty or compulsion. Others might interfere or again they might not. 
There was a chance of castigation, but a chance of impunity also.’ Lawrence, T. J., The 
Society of Nations, pp. 85-86. 

* Walker, Thomas A., The Science of International Law, p. 57. 

* Fenwick, Charles G., The Neutrality Laws of the United States, pp. 1-15. 

* Cf. Conventions V and XIII of the Second Hague Conference, 1907. 

* Renault, Louis, Les Premiers Violations du Droit de Gens par l Allemagne, p. 18. 
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complete, and nowhere more evident than in the field of neutrality.’ It 
should be pointed out, however, that the international law of peace remained 
almost intact; that the laws of war were never more clearly illustrated or 
followed, or illumined by their violation by belligerents; that the law of neu- 
trality, while disregarded at times from the belligerent point of view, had 
never been more faithfully fulfilled by the neutral states and governments 
within the compass of their jurisdiction and with the means at their disposal. 

The outbreak of the war brought to light the need for stricter standards 
of municipal neutrality and these were, for the most part, speedily brought 
into being, with a full recognition by the neutral governments of the réle 
that was theirs to play and of the responsibilities incident thereto. The 
sources of these measures are to be found in the legislation already existing 
in penal codes, in decrees or executive orders issued on the outbreak of war, 
and in instructions and circulars issued for the guidance and information of 
government employees by the various neutrals. The study of these, in 
comparison with similar action taken during preceding wars, reveals a 
remarkable advance in the criteria of neutral obligation, and shows a thor- 
oughgoing endeavor on the part of neutral governments to instruct their of- 
ficials in the law and practice of neutrality. While the proclamations of neu- 
trality varied, some being mere blanket announcements of neutrality and others 
embodying the national code of neutrality, the detailed decrees issued by neu- 
trals during the World War showed marked advance over those of previous 
wars and remarkable uniformity. 

The measures adopted by neutrals for the enforcement of their own neu- 
trality comprised regulations of a varied character. Among those governing 
neutrality on land may be cited the measures to control transit traffic 
through the neutral country either from a neutral state to a belligerent or 
vice versa, or traffic from a belligerent country through neutral territory to 
territory under military occupation. In addition, the regulations concerning 
the opening or closing of frontiers, the arrest and internment of military 
parties crossing the frontier, the liberation of prisoners accompanying such 
parties, the control of war material entering neutral jurisdiction by land, sea, 
or air, the control of wireless telephone or telegraph by land or by vessels 
within territorial jurisdiction or even in the air, may be considered as part of 
the neutrality regulations put into operation. Regulations concerning the 
admission, transit, and landing of aircraft are likewise embraced in these 
categories.” 

7 Lawrence, op. cit., pp. 87, 118. 

* Cf. the brochure published by the United States Department of State, entitled Neu- 
trality Proclamations and Decrees, 1914-1918; also the Naval War College International Law 
Topics for 1915-1918. 

* Editorial note in the Journal of the Society of Comparative Legislation and International 


Law, New Series, Vol. XVIII, p. 271 (1917). 
1° These regulations are found, for example, in the brochure put out by the Netherlands 


Government in 1916 entitled, Recueil de diverses Communications du Ministere des Affaires 
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As regards maritime neutrality, the regulations concerning the admission 
of war vessels, their stay and replenishment in food and fuel, their order of 
departure, the treatment of armed merchantmen of belligerent or neutral 
registry, and the treatment of naval and merchant submarines and of prizes 
tend to follow, as in the cases involved in land warfare, the prescriptions of 
the Hague Conventions. Exceptionally drastic measures, dictated by the 
cogent counsel of experience, were found necessary by various neutrals in re- 
spect of armed merchantmen," and of vessels abusing their coaling and 
supply privileges.” 

Of a slightly different character were two other classes of measures, one 
economic and the other politico-military, which have been treated as neutral- 
ity regulations. One dealt with embargoes, or import and export prohibi- 
tions, decreed for various reasons, chiefly from national necessity. The 
other dealt with the control of the press and of military information. In the 
former category certain states from varying motives included munitions of 
war." Finally, certain additional measures by way of censorship and sur- 
veillance were taken, particularly in Switzerland, with a view to preventing 
the violation of neutrality. The amending of national neutrality legislation 
was generally found necessary, not only on account of the great extent of the 
war but on account of the use of new means of intercommunication. It was 
this circumstance that led to the general practice of placing severe restric- 
tions on radio-telegraphic communications." 

The policy of neutrality adopted by the various neutrals was, in each in- 
stance, conditioned by accumulations of precedent and experience, which 
made each national policy distinctive. In general, the previous traditional 
policies of the United States toward maritime war and the interrelation of 
British and American practice in respect of international law circumscribed 
very definitely the position which the United States was able to take in view 
of any extension of the doctrines involved in belligerent pretensions. In 
Etrangeres aux Etats-Generaux par rapport a la Neutralite des Pays-Bas et au respect du Droit 
de Gens. La Haye, 1916. Cf. also the British Sessional Papers, Misc. No. 17 (1917) Cd. 
8693; Mise. No. 2 (1918) Cd. 8915; Mise. No.4 (1918) Cd. 8985; and Misc. No. 12 (1918) 
Cd. 9026. 

"Cf. the Netherlands Whitebook Diplomatieke Bescheiden betreffende de Toelating van 
Bewapende Handelsvaartuigen der Oorlogsvoerenden en Onzidigen binnen het Nederlandsche 
Rechtsgebied (1917). 

* Numerous instances of these abuses are cited in Alvarez, Alejandro, La Grande Guerre 
E uropeenne et la Neutralite du Chili, passim. Cf. also the case of the Amista and other vessels 
in American ports, documented in the Special Supplement to Vol. 9 of this JourNa.. 

8 Cf. Garner, J. W., International Law and the World War, Vol. II, Sec. 549, and the United 


States Naval War College International Law Topics (1916), pp. 10, 35-6, 71-2, 108-9, for 
examples. 

“ For illustrations see the sources cited in note 8 supra. 

% The United States found itself hampered by the fact that it was not a signatory to the 
Declaration of Paris and hence could not invoke its provisions. Moreover, its practice in 
respect of contraband, continuous voyage and blockade had been markedly influenced by 
the American Civil War. 
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regard to continental practice, however, the United States was able to take a 
more independent stand, as it had not, in general, recognized the viewpoints 
laid down by continental writers where these differed from the British com- 
mentators. 

The Netherlands, on the other hand, due to strict adherence to continental 
viewpoints, to traditional hostility to the maritime supremacy of Great 
Britain, and to its geographical situation, as well as to its acceptance of the 
mandatory force of the Hague Conventions, presented a distinctly different 
viewpoint and pursued a national policy of a unique character.'® The pecul- 
iar position of Switzerland, its permanently neutral status, its commercial 
isolation in Europe, its utter dependence upon the adjacent belligerent coun- 
tries, all indicated the need of radically different policies from those pursued 
by maritime neutrals.” The Scandinavian countries alone attempted con- 
certed measures as to neutral policy. But even here traditional attitudes 
forced divergences in the application of rules fundamentally similar. The 
threat of the German High Seas Fleet silenced the court at Copenhagen; fear 
of Russia swung Sweden into the circle of the Central Powers’ influence, 
while Norway, freer than either of her comrade states, conformed more 
closely to the views of maritime war taken by the Western Allies. The 
Balkan states, with hardly a stable basis for a policy to cling to, pursued an 
armed neutralite expectative and reacted to pressure which was exerted by one 
or the other of the belligerents, according as economic necessity or racial or 
dynastic ambitions proved paramount. 

In the Far East the unstable government at Peking, seeking to conform its 
conduct to the policy pursued during the Russo-Japanese War, followed a 
lax neutrality of an unusually passive character, which not only led to the 
practical abandonment of sovereignty over a portion of Chinese territory, 
but also led, in a large measure, to the final abandonment of neutrality 
itself. 

The Latin American countries, schooled in the theories of non-inter- 
vention, maintained a passive neutrality which, toward the end of the war, 
became benevolent when the existing society of nations reached what must 
be considered a consensus of opinion as to the issues of the war. It is true 
that within the modern concept of neutrality, as recognized on the eve of the 


16 A differential policy was pursued in respect of the neutrality regulations applicable to its 
European domain and to its colonies, whereas the neutrality laws of the United States were 
equally applicable to its insular possessions. 

17 Such factors as geographical location, climate, natural products, which hampered the 
Swiss government in dealing with its problems of neutrality, emphasize the need found by 
the limitrophe neutrals in the World War to pursue a policy of economic neutrality. Sucha 
policy, dictated by national interest, the need of raw materials, the financial rivalry of the 
opposing belligerents in neutral markets and their varying abilities to meet neutral needs, 
imposed upon the country adopting it the problem of enforcing its fundamental duty of 
impartiality while making skilled statemanship imperative in order to conclude effective 
bargains with the belligerents on each side. 
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war, there was no place for the idea of benevolent neutrality * based on a pre- 
dilection for one belligerent or on a desire to equalize the conditions of one 
belligerent as regards another. This was due to the inability on the part of 
the inchoate society of nations to express articulately its view of the jural 
righteousness of the cause of one belligerent or the other, and hence to pass 
its approval de jure upon the action of the righteous side. The peculiar phe- 
nomenon resulting in the revocation of proclamations, decrees, and ordi- 
nances of neutrality by certain Latin American states can only be explained 
in legal terminology as the result of the unique achievement of the society of 
nations in articulating an opinion, in passing a jural judgment, on the princi- 
ples and issues at stake.” 

In short, neutrality policy, although in general active, aggressive, vigilant 
and militant in the pursuit of neutral duty, was individual on the part of each 
state, and formed no part of a common program of concert and counsel by 
neutrals in defence of their rights. The neutrality policies pursued during 
the war thus had no definite relationship to each other, and though generally 
parallel, produced no political program or legal or economic theory. Even 
armed neutrality, as revived under the exigencies of maritime war, became 
little more than a formula for arming merchantmen, rather than for a union 
of neutrals for a common purpose.?! Under the old Armed Neutralities, neu- 
trality might have been conceived as the end and object of all states; in the 
twentieth century it could not connote a program of international organiza- 
tion. 

The issues raised by the war in relation to the maritime policy of the bellig- 
erents led to numerous controversies between neutrals and belligerents which 
tended, on the whole, to be settled in favor of the belligerents. The first of 
these issues in importance and occurrence concerned contraband. The Dec- 
laration of London embodied the compromise classification of contraband 
reached by the London Naval Conference, classification by enumeration 
rather than by any definite criterion of utility. One of the first changes 
brought about by the war was the extension of the contraband lists by trans- 
fer of items to include conditional as absolute contraband, and non-contra- 
band first as conditional and finally as absolute contraband. The net result, 


‘8 Cf. the statement of Earl Granville to Count Bernstorff on September 15, 1870: “It 
seems hardly to admit of doubt that neutrality, when it once departs from a strict impar- 
tiality, runs the risk of altering its essence, and the moment a neutral allows his proceedings 
to be biassed by a predilection for one of two belligerents, he ceases to be neutral. The idea, 
therefore, of benevolent neutrality can mean little less than the extinction of neutrality.” 
(British and Foreign State Papers, Vol. 61, p. 759.) 

* E.g., Brazil, Costa Rica, Peru, Salvador, Uruguay. 

** Cf. Documentos Diplomaticos: Attitude do Brasil (1914-1917), pp. 57-59. Note also the 
Memoria del Ministerio de Relaciones Exteriores del Uruguay, for 1918, p. 467, and the Naval 
War College International Law Topics, 1917, pp. 64~5; 249-250. 

** Fenwick, Charles G., ‘The Status of Armed Neutrality,’ American Political Science 
Review, Vol. 11, p. 588. 
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despite neutral protests, was to identify, by April, 1916, the belligerent lists 
of absolute and conditional contraband and practically to extinguish non- 
contraband. In brief, the principle of enumeration and classification laid 
down in the Declaration of London concerning contraband proved in modern 
warfare to be an absolute failure. The British Government, in recognizing 
the practical loss of distinctions between conditional and absolute contra- 
band essentially made such an admission. The underlying principle that 
materials of use to the enemy in war were contraband was in no wise shaken 
by the extension of the contraband lists, for the actual usefulness to the 
enemy of materials within the scope of the Allied contraband lists seems from 
experience clearly to have been demonstrated. The German Government, 
while not abandoning the classifications, made similar extensions, thereby 
corroborating the Allied doctrine.** In respect of the destination of contra- 
band the matter was far more controversial. 

The doctrine of continuous voyage received its full international recogni- 
tion in 1908 at the London Naval Conference. The endeavor to draw in 
connection with its application the distinction between the destination of 
absolute and conditional contraband was, however, vitiated in practice by 
the very possibility of addition or transfer which caused the collapse of the 
two categories in question. In practice it was found that the presumptions 
which would indicate enemy destination for absolute contraband going to a 
neighboring neutral port applied equally to the goods of so-called conditional 
contraband character. It was, therefore, in virtue of municipal regulations 
of the enemy countries placing all goods of whatever character within govern- 
ment control** that the doctrine broke down, rather than on account of a 
desire on the part of the belligerents to injure neutrals or infringe on their 
rights. The application of the doctrine of continuous voyage to blockade, 
while forbidden by the Declaration of London and presumed to be illegal 
when directed against neutral ports, was put into effect by the Maritime 
Rights Order in Council of July 7, 1916, and the accompanying French decree 
of the same date and carried out by the Allied Governments through a proc- 
ess of long-range blockade and the sifting of neutral trade. It was against 
this process that most of the complaints of neutrals in regard to Allied naval 
measures were directed. In this connection the provisions of the Declara- 
tion of Paris as regards the goods covered by the neutral flag were most fre- 
quently invoked. The Allied defence was that due to the conditions of 
modern warfare the application of the doctrine was needed to make a block- 
ade really effective.*> The German Government, through its modification 
of the Prisenordnung and the decisions of its prize courts, made essentially 
the same extensions of the doctrine. Certainly, as regards blockade, it 


* Special Supplement to this Journat, Vol. 10, pp. 51-2. 

* Huberich and King, The Development of German Prize Law, p. 35. 
* See reference under note 22. 

* Special Supplement to Vol. 9 of this JourRNaL, pp. 157-161. 
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would appear that the idea of continuous voyage was behind the German 
submarine blockade program. 

The novel character of the blockade of enemy countries instituted by the 
Allied naval forces was conditioned by the measure of naval control in their 
possession. With only partial historical antecedents, the methods devised 
for the interception of enemy commerce were based de jure on the somewhat 
questionable right of retaliation® and de facto on the measure of sea power in 
the hands of the Allied Governments. A close range blockade being physi- 
cally impossible and furthermore undesirable, the Allied blockade was based 
on the idea of intercepting all commerce with the enemy or from his ports 
with the least possible inconvenience to neutrals. A long-range blockade, no 
less real or effective because of its unusually long rayon d’action, was insti- 
tuted by a cruising squadron, justified by the doctrine of ultimate consump- 
tion on the one hand, and tempered on the other by the exercise of the right 
of preémption. Incident to its execution there arose the additional contro- 
versies over the inviolability of postal correspondence and over the search of 
vessels in port.” 

The use of parcel post for the carriage of contraband early led to the sei- 
zure and detention of packages as contraband even when ostensibly ad- 
dressed to a neutral country. For these no exemption was claimed under 
the terms of the Hague Convention XI of 1907 by any neutral country, 
but such immunity from seizure, search, or censorship was claimed for 
missive correspondence. The misuse of letters for the carriage of contra- 
band, the transmission of military information through neutral channels and 
neutral mailbags, led the Allied Governments to exercise their belligerent 
rights of search in this respect, as they did not regard the Hague Conven- 
tion XI as being in force. By similar argument, in respect of their sov- 
ereign prerogatives, the Allied Governments exercised a censorship over 
telegrams and cablegrams coming from neutral countries over Allied cables. 
The detention of postal correspondence would also appear to have been based 
on the right of blockade, for in effect the measures taken against vessels to 


* In the case of the Leonora, the prize court based its justification of the Allied blockade 
on the extreme doctrines of retaliation promulgated in debates in Parliament in 1807 and 
1811 and hardly having a judicial tone. Trehern, British and Colonial Prize Cases, Vol. III, 
pp. 181-236, 385-403; also this JourNaL, Vol. 13 (1919), p. 814. 

* The official documents on these controversies are voluminous. Cf. the British 
Sessional Papers: 

(1) Concerning postal correspondence: Misc. No. 5 (1916) Cd. 8173, Ne. 9 (1916) Cd. 
8223, No. 20 (1916) Cd. 8261, No. 23 (1916) Cd. 8294, and Misc. No. 2 (1917) Cd. 8438 giv- 
ing the controversy with the United States; Mise. No. 28 (1916) Cd. 8322 giving the contro- 
versy with Sweden; see also, the Netherlands Whitebook Diplomatieke Bescheiden betreffende 
de Inbeslagneming door de Britsche Autoriteiten van over Zee vervoerde Brievenpost, Zitting 
1915-16, III Hoofdstuk, No. 14, April, 1916. 

_(2) Concerning search at sea: Mise. No. 6 (1915) Cd. 7816, No. 14 (1916) Cd. 8233, 
a — Cd. 8234; cf. also the Special Supplement to Vol. 10 of this JournNaL, pp. 
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determine the character and destination of their cargoes in respect of contra- 
band and blockade were identic in character with those taken against mail 
steamers. 

The right of search, universally considered a belligerent prerogative at sea, 
was contested by neutrals when their vessels were derouted and brought into 
a belligerent port for examination, thus being placed in belligerent juris- 
diction. In support of this contention it was held by neutrals that their 
vessels were brought into port under duress and did not enter voluntarily. 
On behalf of the belligerents it was argued that under modern conditions not 
only was search at sea impossible on account of the size of vessels, but that 
due to submarine warfare it had become an extreme menace alike to the 
merchantman and the cruiser. The German Government also seized postal 
correspondence and destroyed it. As regards the right of search, the Ger- 
man Government appears in general to have desired to dispense with the 
formality and to condemn neutral merchantmen a priori to destruction. 
On the whole it is believed that the example set by the Dutch convoy® in 
1918 represents the solution of this perplexing problem by a system of certi- 
fied national guarantee of the contents of cargoes, thus making the neutral 
government directly responsible to the belligerent for the noxious effects of 
any negligence. 

The right to sink neutral prizes, reluctantly consented to by the London 
Naval Conference in view of the cases that had arisen during the Russo-Japa- 
nese War, was extended to embody the penalty for breaking blockade, ren- 
dering unneutral service and for the arming of merchantmen, by an addition 
to the German Prisenordnung late in June, 1914, and shortly after the out- 
break of the war sinkings of merchantmen by German cruisers took place. 
The legitimacy of such measures when applied to the carriage of contraband 
could not be contested when they were carried out in accordance with the 
provisions of the Declaration of London,” according to which full provision 
was to be made for the safety of the crew and passengers. But with the ad- 
vent of submarine warfare and the application of this right to cases of armed 
merchantmen, blockade runners, and vessels rendering unneutral service, the 
humanitarian restrictions laid down in the Declaration of London were dis- 
carded. It is believed that the withdrawal of the Declaration by the Mari- 
time Rights Order in Council and the corresponding French decree marked 
the practical assent of the Allied Governments to the withdrawal of the right 
to sink merchantmen at all. 


28 On the Dutch convoy see the Netherlands Whitebook, Diplomatieke Bescheiden betreff- 
ende de Uitzending van een Convooi naar Nederlandsch-Indie (1918), the British view in Misc. 
No. 13 (1918), Cd. 9028, and Bellot, H. H. L., on ‘‘The Dutch Convoy,” Journal of the Soci- 
ety of Comparative Legislation and International Law, New Series, Vol. XVIII, p. 265. 

2° This was discussed at length in the controversy between the United States and Germany 
over the sinking of the William P. Frye. Cf. the Special Supplement to Vol. 9 of this 
JOURNAL, pp. 180-193, also that to Vol. 10, pp. 345-353. Cf. also the Dutch Recueil, cited 
supra, pp. 106-7; and Garner, op. cit., Vol. II, p. 282. 
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Of a more serious character were the claims put forth by both groups of 
belligerents to jurisdiction over the open seas. The British claim to declare 
the whole North Sea a military area was marked by two noteworthy consid- 
erations: (1) effective military occupation of a great part of this area, and (2) 
the utmost consideration for neutral traffic. On the other hand, the German 
endeavor to proscribe neutral as well as belligerent entrance into a great 
portion of the high seas surrounding the coasts of Western Europe was viti- 
ated by the essentially ineffective control of that area by the underseas craft. 
The difference between unrestricted submarine warfare upon both belliger- 
ents and neutrals and the careful notification of danger zones to neutral mer- 
chantmen, together with pilotage directions, is in itself too obvious to de- 
mand further contrast. However, it is believed that, notwithstanding 
effective military occupation of the main area, including the entrances and 
exits of the North Sea, the claim of the Allied Governments to declare the 
entire area a military zone and to prescribe to neutrals the paths through it 
was an unwarranted extension of belligerent pretensions.*® Not even the 
tincture of legality attached to the German “barred zones”’ either by right of 
retaliation or by effective occupation.** The inability of the submarine to 
take its prize into port in a great many instances might justify sinking, if 
provision were made for the crew and passengers, but to torpedo without 
warning is to claim a right which does not exist in the law of nations. The 
right of the neutral merchantman to be visited, to be searched, is as absolute 
and peremptory as is the duty of the belligerent to visit and search. 

A subsidiary phase of the right claimed by belligerents to bar neutrals from 
certain parts of the high seas was presented in the case of fishing vessels, 
which habitually have been vouchsafed protection on the high seas as inno- 
cent traffickers in the products of the sea. Both the British and German 
Governments, however, sought to bar the fishing vessels of neutrals from 
their mine fields in the North Sea, and particularly from their respective 
coasts.*? This again was an unwarranted encroachment on neutral rights on 


* For Dutch views on the subject see Recueil, pp. 84-89. Cf. Garner, op. cit., Vol. I, p. 353: 
“The action of the British Government in proclaiming the whole North Sea to be a military 
area in which mines on an extensive scale were planted constituted a serious infringement 
upon the principle of the freedom of the seas, although it may be said in extenuation of the 
measure that safety lanes were provided and every endeavor was made by the Admiralty to 
insure the safety of navigation within that area.” 

** The Netherlands Government’s views are expressed in a memorandum presented to the 
German Government in February, 1918, found in a Whitebook entitled Diplomatieke Beschei- 
den betreffende den Verscherpten Duikbootoorlog, pp. 1-4. The Uruguayan views to the same 
effect are given in the Memoria del Ministerio de Relaciones Exteriores, 1918, pp. 411-419. 
Regarding the mine-laying by the Allied and Associated Powers in 1918 at the north end of 
the North Sea, cf. Publication No. 2 of the Historical Section of the United States Navy De- 
partment, The Northern Barrage and Other Mining Activities, p. 115; that by the German 
Government is described in Publication No. 1, German Submarine Activities on the Atlantic 
Coast of the U. S. and Canada, pp. 122-142. 

* Recueil, cited supra, pp. 128-133. 
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the high seas. The German mining of the Doggerbank area was one of the 
most vexatious of practices against which the neutrals affected protested in 
vain. 

The practice sanctioned by the British Government in its Merchant Ship- 
ping Act of 1894, of allowing the use of the British flag by vessels in danger was 
in turn invoked by the British Government when itself a belligerent through 
the use of the flags of neutrals on its own merchant vessels when in danger 
zones as a ruse de guerre. This led to protests from the various neutral gov- 
ernments * which claimed that the flag was the sign of sovereignty and that 
the misuse of neutral flags by belligerent vessels served to endanger the per- 
sons and cargoes on board neutral vessels. On behalf of the belligerent ac- 
tion in thus using neutral flags it was held that such action was warranted as 
a stratagem to enable the vessel employing the ruse to escape enemy action; 
such privileges were furthermore accorded to other nations by the British 
Government; could it not claim a reciprocal right? It is believed that some 
conventional agreement governing the use of the neutral flag, or any flag 
other than that which the vessel is entitled to fly, is imperatively needed to 
safeguard national rights upon the high seas from infringement through il- 
licit appropriation of one national flag by the vessels of another Power. 

Closely related to the question of the use of the neutral flag by belligerents 
was the problem created by the change in the registry of vessels. The pro- 
visions governing such transfers, as laid down in the Declaration of London, 
aimed at securing a bona fide transaction, not collusive or with reservations, 
and not made to escape the results of war conditions. Anglo-American 
practice had recognized transfers made in anticipation of war even before the 
Declaration of London, but continental practice, as laid down by France, had 
denied the validity of such transfers after war began. In consequence, trans- 
fers of registry were carefully looked into by belligerents and where spurious, 
or showing the transfer of enemy interest, as in the case of the Dacia, the 
ships were condemned as good prize. This proved, at a time of scarcity of 
shipping, very harassing to neutrals. These claimed that enemy vessels 
transferred to neutral registry had by the very act of registry acquired neu- 
tral national character. The flag they were then entitled to fly was neutral; 
the flying of the neutral flag was the result of a sovereign act on the part of 
the neutral state; any attack upon the right of the vessel in question to fly the 
neutral flag was, in essence, an attack upon the sovereignty of the neutral 
state itself .* 

Endowment with neutral national character in the case of corporations and 
steamship companies founded in neutral countries, but in which enemy inter- 


% F.g., the Netherlands: Recueil, pp. 99-102; the United States: Special Supplement to 
Volume 9 of this JouRNAL, pp. 88-89; the British reply is given on pp. 96-97. 

* Such, for example, is the argument advanced by the Netherlands Government in the 
Recueil, pp. 37-8, 47-50. For the decision of the French Prize Council in the case of the 
Dacia, see this Journa, Vol. 9 (1915), p. 1015. 
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ests had a beneficial ownership, led to the condemnation of vessels in such 
instances by the Allied * and also by the German * Governments. Against 
such action neutrals complained that where neutral interests were affected 
by the ownership of enemy ships, small consideration, if any, was paid by the 
prize courts of the various belligerents. The test of enemy character over 
which the London Naval Conference had so radically disagreed was therefore 
seen to be again the cause of disagreement between belligerents and neutrals, 
and no better test than the old rule of the Consolato del Mare was the criterion 
of the Allied Governments, and, to a certain extent, that of the Central 
Powers. Where the test of nationality could be most conveniently applied 
to aship, a company, or a corporation, despite domicil in a neutral country, 
so as to curtail an enemy interest, such curtailment was resolved in favor of 
whichever criterion yielded the most satisfactory results. The application 
of these tests was such as to leave neutrals in a dilemma concerning the ac- 
cretions to their mercantile fleet, in case they desired to purchase German 
tonnage. The action of Brazil, Portugal, and Uruguay in requisitioning, 
while neutral, enemy vessels lying in their ports was the only apparent ex- 
ception to the rule forbidding transfer; in the cases of both Brazil and Portu- 
gal, it was in fact a mere move precedent to belligerency. It is believed, 
however, that in future one of the best safeguards for neutral rights will be 
the extended exercise of this hitherto unused right, the obverse of the right of 
angary, by neutrals to assure the neutral state, in case of maritime war, as- 
cendency over belligerent pretensions by the requisitioning of all enemy ton- 
nage at its disposal within its territorial waters.” 

The ius angariae or right of angary is the belligerent right of requisitioning 
neutral property within his jurisdiction for military purposes, under promise 
of compensation. It is founded on the same principles as the right of emi- 
nent domain and inheres in the sovereignty of the state. That the property 
of neutrals within the jurisdiction of a belligerent should be beyond his con- 
trol is incompatible with the modern concept of sovereignty, hence the exer- 
cise of control, although for belligerent purposes, over neutral property 
within a belligerent state is not a transgression of international law unless it 
is explicitly forbidden by treaty stipulations. Thus in the emergency in 
which the Associated Governments were forced to requisition the entire 
Netherlands merchant fleet in their ports in the spring of 1918 there was no 


* The Hamborn, Trehern, British and Colonial Prize Cases, Vol. III, pp. 80, 375, and this 
JouRNAL, Vol. 14 (1920), p. 269. The prize court acted similarly in the cases of the Genesee, 
Hocking, and Kankakee (Garner, op. cit., Vol. II, p. 199); the Solveig, Revue General de Droit 
International Public, Vol. 23 (1916), Jurisprudence, p. 16. 

* The Pass of Balmaha, Garner, op. cit., Vol. II, p. 201; the Cubano, Huberich and King, 
op. cit., p. 28. 

_" The Uruguayan experiment in this respect is of particular importance because it fur- 
nishes the clearest instance of the utilization of vessels for tonnage needs without a subse- 
quent state of war; the character of a reprisal is entirely wanting in the Uruguayan discussion 


4 ga Cf. the Memoria del Ministerio de Relaciones Exteriores del Uruguay, 1918, pp. 
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violation of either the spirit or the principles of internationallaw. Irritating 
though it might be to a neutral government, just as was the case with the 
municipal measures taken by the Allied Governments in the way of black- 
lists, such an exercise of sovereign power is admitted unquestioningly by the 
great majority of publicists** and has been supported by previous inter- 
national practice, although not on so extended a scale. It was only because 
of the failure of neutrals to appreciate the difficulties of the Associated Gov- 
ernments in otherwise utilizing tonnage that lay idle in their ports that the 
action thus taken seemed arbitrary. The exercise of a similar right, as 
pointed out above, is and doubtless will always be open to such neutrals as 
care to avail themselves of it. 

The lease of neutral tonnage to belligerents for military uses would appear, 
if not in letter, at least in spirit to be assimilable to unneutral service. This 
was one of the fundamental reasons for the demurrer of the Netherlands Gov- 
ernment*® to the final modus vivendi of the Allied Governments before the req- 
uisitioning of the Netherlands merchant fleet. The extensions of the Ger- 
man Prisenordnung*® to cover this class of service to belligerents under the 
caption of unneutral service appears, although drastic, to have a substantial 
legal foundation. By the terms of the Declaration of London, carriage of 
troops in military formation, special voyaging on behalf of a belligerent, 
carriage of dispatches, news, or noxious persons were considered forms of un- 
neutral service. Assimilable to such practices, it appears, would be the ac- 
ceptance of belligerent convoy by a neutral vessel, thus exposing the vessel to 
condemnation. Neutral convoy alone was recognized by the Declaration of 
London, but the right of neutral convoy was denied by Great Britain 
throughout the war, hence it was not practiced. The Dutch convoy of 
1918 was an exception sui generis, more related to the principle of national 
certification of cargoes than to the strict practice of convoying. 

One of the issues between belligerents and neutrals evoking widespread 
discussion was that of the shipment of munitions to belligerents by neutral 
nationals. The practice before the World War had been almost without ex- 
ception in favor of the unlimited right of neutral individuals to ship muni- 
tions to belligerents, although it was conceived of as unneutral for a neutral 
government to sell these things directly to belligerents. The practice was 
sustained on the ground that the neutral had an unlimited right to sell to bel- 
ligerents any articles of contraband and that with the increase of the number 
of materials used in modern warfare it would be difficult to draw the line at 
any given article. That neutral individuals made this traffic their means of 
livelihood and that under modern conditions of warfare the supplying of 
munitions by neutral individuals had become an imperative necessity was 


38 Cf. Calvo, C., Dictionnaire de Droit International Public et Prive, Tome I, p. 47. 

39 Misc. No. 11 (1918) Cd. 9025, note of May 31, 1918; see also Netherlands Whitebook 
No. 22, 1918. 

4° Huberich and King, op. cit., p. 42. 

41 Misc. No. 13 (1918) Cd. 9028, British note of June 7, 1918. 
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admitted in the controversy between the Central Powers and the United 
States.*2 It was pointed out in behalf of the maintenance of this freedom of 
action that the sale of munitions by neutrals to a belligerent diminished the 
raison d’étre for great munitions establishments within the belligerent coun- 
tries themselves. The interdiction of the traffic would serve, in substance, 
to hand over a weaker nation to the belligerent possessing the largest number 
of munition factories in his own country. Thus the traffic in munitions is 
legalized by practice as a proper commerce for neutral individuals. 

It would appear that as a result of the experience in the World War no 
onus can be placed upon neutrals to make them equalize the treatment meted 
out to belligerents. Equal opportunity to buy is all that is vouchsafed bel- 
ligerents under the present status of international law. It is believed that 
the ethics of the matter can best be settled along the lines laid down by the 
Covenant of the League of Nations and the Protocol of Saint Germain. The 
monopoly of munition-making by government owned and operated plants, 
subject to supervisory control by the League of Nations, would place respon- 
sibilities exclusively on governments which would, under the present regu- 
lations, be forbidden to engage in the traffic. Publicity and supervision, as 
provided for in Articles VIII and IX of the Covenant, offer, it is believed, 
sufficient guarantees to prevent the abuses generally complained of. 

A peculiar problem was presented during the war by the annoying practice 
on the part of belligerent warships of “hovering”’ off a neutral port just 
outside territorial jurisdiction. This led to controversies between the United 
States and Great Britain which remain unsettled.“ In view of the clear bel- 
ligerent right to navigate the high seas in so far as naval control over them 
permits, relaxation of the practice of hovering can only be regarded as an 
acte de grace at the present time. 

A minor problem affecting neutrals was the status of armed neutral mer- 
chantmen on the high seas. The misuse of neutral flags by armed merchant- 
men of belligerent nationality might subject neutral vessels similarly armed 
to extreme danger. The controversy over armed merchantmen dealt rather 
with the admission of belligerent armed merchantmen into neutral ports. 
This controversy centered about the criteria of armament for defence and 
offence as well as about the criteria which invested a merchant vessel with the 
character of an armed public vessel. It is believed that the solution finally 
reached in the American memorandum of March 26, 1916,“ testing the 
character of an armed vessel by the absence or presence of a “commission of 
war” on board is the satisfactory criterion for future use. 

The severe character of the measures adopted by the Allied Governments 
for the enforcement of their belligerent rights in respect of materials sus- 
pected of having an enemy destination led to the practical sifting of the bona 


“ Special Supplements to this JouRNAL, Vol. 9, pp. 146-149; Vol. 10, pp. 354-366. 
* Ibid., pp. 374-386. 
“ Ibid., pp. 366-372; Garner, op. cit., Vol. I, pp. 392-3. 
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fide neutral trade from that which was going to the enemy through neutral 
ports. The aim of the Allied Governments being the interception of goods 
destined for enemy consumption—called sometimes the doctrine of ultimate 
consumption—neutral trade, if bona fide, was not to be disturbed. The de- 
termination of the bona fides of this trade was the chief problem confronting 
the Allied Governments. To protect themselves from undue encroachment 
on their rights by belligerents, neutrals were driven to various expedients. 
The first means adopted by neutrals for their own protection during the early 
part of the war was to consign goods intended for use in the neutral country 
to the neutral government itself. This temporary expedient having proved 
too cumbrous in practice, there were created in various neutral countries— 
chiefly the limitrophe neutrals—export trusts to which incoming goods might 
be consigned, and by which outbound goods might be certified as to neutral 
origin and ownership. Guarantees against reéxport of imported goods were 
given according to the stipulations in the charters of the organizations or in 
agreements with the Allied Governments. Such export trusts assumed vari- 
ous degrees of official character, from the Danish Merchants Guild and simi- 
lar organizations of reputable character in Norway and the Netherlands 
Oversea Trust in Holland to the Société Suisse de Surveillance Economique 
and similar organizations created by government sanction and under govern- 
ment supervision. The policy of the various countries in which these organi- 
zations were formed varied in many respects. Thus the Netherlands Over- 
sea Trust, while informally dealt with, never received the direct support or 
approval of the Netherlands Government, as such action would have meant a 
committal to the Allied doctrine of continuous voyage. Switzerland boldly 
faced the problem and saw that nothing less than a governmental guarantee 
against the misuse of imported goods would avail it in its isolated position. 
Thus the import of grain and foodstuffs via Cette became possible only be- 
cause of this national guarantee. At the other extreme stood Sweden, stub- 
bornly refusing until well into 1918 to enter into any commercial arrange- 
ments with the Allied Governments. Thus through various measures of 
agreement with shippers, steamship companies, private export trusts or 
those backed or run directly by the neutral governments themselves, means 
were found to sift the bona fide from the spurious trade. 

Of a slightly different character were the agreements concerning the im- 
ports which neutrals might make from belligerent or neutral countries. In 
order to secure for a neutral country an adequate supply of commodities of 
various kinds, the practice of rationing neutrals grew up. This consisted in 
evaluating the national consumption of various articles on the basis of statis- 
tics collected in pre-war years, allowing in addition a certain amount to make 
up for imports from enemy countries which were no longer available. These 


figures having been once attained in regard to most commodities, the bellig- 
erent governments permitted export licenses aggregating such quotas to be 
used, and cargoes of such a character and within the limits prescribed to pass 
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through the blockade lines. The penalties for violation of passport prohibi- 
tions laid down by the export trust agreements, in addition to the measures 
taken by the various governments, tended greatly to discourage violations of 
the agreements entered into. Furthermore, in Switzerland, in particular, 
commissions of control at the frontier exercised additional vigilance over ex- 
ports and imports, thus facilitating the action of the government in making 
its regulations effective. One apparent exception to the drastic regulation 
of neutral exports into enemy territory lay in the use of so-called compensa- 
tion materials, 7.e., raw materials imported into the limitrophe neutral coun- 
tries to be worked up into finished products to be sold in enemy countries in 
exchange for vitally necessary products of enemy manufacture. Thus the 
shipment of raw cotton to Switzerland, to be made into fine textiles for ship- 
ment into Germany in return for German coal exported to Switzerland, was 
permitted by the Allied Governments with the definite knowledge that the 
finished products would go to the enemy country. This was peculiarly nec- 
essary in the case of Switzerland, whose poverty in natural resources de- 
manded the importation of raw materials from abroad for the maintenance 
of nationalindustries. Finally, it may be noted as a commentary on the eco- 
nomic policy of neutrals, that commercial agreements were sometimes uni- 
lateral, 7.e., with only one set of belligerents, but were often, out of the sense 
of economic neutrality, entered into with both groups of belligerents, as was 
the case with Switzerland and the Netherlands.* These, in brief, were the 
aspects of neutral policy as affected by the rival economic pressure of oppos- 
ing belligerents. 

A review of the activities undertaken by neutrals on behalf of belligerents 
reveals little that is spectacular but much that is of great humanitarian im- 
port. Quite apart from the measures taken on behalf of refugees, escaped 
prisoners of war, or shipwrecked persons entering neutral jurisdiction, the 
endeavors made by such countries as Sweden, Holland, and Switzerland to 
secure the repatriation of severely wounded through their countries, as well 
as the evacuation of civilians from occupied areas, the rendering of aid and 
comfort to those in prison camps in belligerent territory, the feeding of civil- 
ians in occupied territories, and the internment of sick and wounded prison- 
ers of war in neutral countries, mark a distinct advance over previous prac- 
tice. The creation, in the form of the Commission for Relief in Belgium, of 
“a parasitic state existing for philanthropic purposes” was an action unprec- 
edented in any respect either as a political or philanthropic work, and its 

“ For the texts of such agreements see the Netherlands Orangebook of Mededeelingen van 
den Minister van Buitenlandsche Zaken aan de Staten-Generaal, April 1918—Juni 1919, and Juni 
1919-April 1920. The accounts of the creation and functioning of the Société Suisse de Sur- 
veillance Economique are given in the reports of the Federal Council to the Federal Assembly 
concerning the administration of the Law of Full Powers, Ad 575, Parts 2-14, passim. 

“ For illustrations of various instances see Recueil, pp. 175-179, and the Overzicht van 


eenige in het tydvak October 1915 tot Juli 1916 door het Ministerie van Buitenlandsche Zaken 
behandelde Aangelegenheden, p. 32, as indicative of Dutch practice. 
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maintenance of intercourse between opposing belligerents as concerns food 
for the occupied territories was anomalous in the annals of international law. 
Similarly, the internment of sick and wounded prisoners of war in the Nether- 
lands and in Switzerland was a distinct innovation in neutral practice. This 
was undertaken under written agreements providing for the selection of suit- 
able prisoners by a mixed commission of inspection and control in which neu- 
trals were a majority. These agreements further provided for the assump- 
tion of the expenses of internment by the state of origin of the prisoners, and 
for the classification of prisoners under various categories of wounds or ail- 
ments giving a right to internment.” 

A consideration of belligerent activities in neutral countries reveals the in- 
stances of the invasion and occupation of Luxemburg, Shantung, Greece and 
Corfu.*® While from one angle such measures have been viewed as clear and 
bold military occupations, from another standpoint they have been consid- 
ered as involving the extension of the idea of extraterritorial jurisdiction to 
the territory under occupation, without involving an act of war.*® An occu- 
pation unaccompanied by a rupture of friendly relations between the occu- 
pier and the occupied cannot be considered to involve an act of war by the 
ordinary criteria of the law of nations, hence the occupations in question 
must be considered as violations of neutral territory of a peculiar nature. 
The relationship of such occupations to “‘ benevolent neutrality”’ confirm the 
view that under the society of nations as existing at the outbreak of the 
World War, “benevolent neutrality’’ was unstable and theoretically unjusti- 
fiable. The acts of occupation in each instance were gross violations of the 
sovereignty of the nations in question and attacks on their independence. 
They are therefore believed in nowise to offer sound precedents for future in- 
ternational action. 

Of the land areas neutralized before the war, none remained inviolate dur- 
ing its course. Neutralized Belgium, the neutralized Congo, neutralized 
Luxemburg, neutralized Corfu all suffered invasion and occupation. The 
neutral zone in Persia, the “neutralized’”’ regime of the Suez Canal and the 
Congo River all disappeared under the bludgeoning of war. The results of 


47 Favre, Major Eduard, L’Internement en Suisse des Prisonners de Guerre, Premier Rap- 
port, pp. 1-14 (1916); Deuxieme Rapport, pp. v-vii (1917). C/. also the abridged reprint 
in English, Swiss Internment of Prisoners of War, Columbia University Press, November 
1917. For the German-American agreement of November 11, 1918, see Supplement to this 
JOURNAL, Vol. 13 (1919), pp. 1-72. 

48 Renault, op. cit., passim; the attitude of the Luxemburg Government is set forth fully in 
an official brochure entitled: Neutralite du Grand Duche pendant la Guerre de 1914-1918. 
The Greek White Book was printed in full as a supplement to Vol. 12 of this JournaL. The 
official documents regarding Shantung are those presented to the Peace Conference in Paris: 
The Claim for the Direct Restoration of Kiau Chau, p. 48, and the Japanese reply, Quelques Ob- 
servations sur le memorandum Chinois, p.10. For further observations on Greece and Corfu 
see Garner, op. cit., Vol. II, pp. 242-243. 

49 Such, in substance, was the view of the German occupying authorities in regard to their 
status in Luxemburg as revealed in the grand-ducal brochure. 
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the treaties of peace in removing the status of neutralization from Luxem- 
burg,®® Belgium*! and the Congo, formerly under such guarantees; the inter- 
nationalization of rivers and waterways; the removal of servitudes from such 
zones as the Haute Savoie, Faucigny and the Pays du Gex® all demonstrate 
the false basis of security offered by the regimé of neutralization and the need 
of substitution for the uncertain clauses of guarantee by conflicting, jealous 
Powers, of a concerted social guarantee to each state by the reorganized so- 
ciety of nations. 

A review of the developments as regards neutrality since the World War 
reveals the tendency to provide for the maintenance of neutrality and the 
abstention from shipment of munitions, both by municipal enactment and 
international treaty stipulations.** Within the League of Nations neutrality 
is admitted only within circumscribed limits, either in wars outside the 
League or in wars within the League on which the League itself has passed no 
judgment. Any departure from neutrality must, however, be in behalf of 
the members of the League or to uphold the majority verdict of the League in 
any controversy submitted to it. This does not involve what has hitherto 
been called benevolent neutrality, but rather differential neutrality of an eco- 
nomie and possibly of a military character, in support of the party waging 
war for anapproved cause. Lastly, the case arises when wars are sanctioned 
by the League and all League members are presumed to be at war with the 
state banned by the League. Only by the adoption of neutrality as a perma- 
nent policy constituting a “regional understanding for the maintenance of 
peace’’®* can a state be neutral in a war sanctioned by the League if it holds 
membership therein. Such is the unique status of Switzerland among the 


°° Treaty of Versailles, Articles 40, 41. 

* Treaty of Versailles, Article 31. 

® Treaty of Versailles, Article 435 and Annex. 

8 Such are typical provisions of treaties entered into in 1920 between Germany, Austria, 
Hungary, on the one hand, and the Russian Soviet Government on the other. This marked 
an endeavor on the part of the Soviet Government conventionally to preclude hostilities with 
the new states at the time of the Russo-Polish War. The effect of municipal ordinances in 
furtherance of Germany’s announced policy of neutrality is under consideration, at the pres- 
ent writing, by the Permanent Court of International Justice in the case of the Wimb.edon. 
(Decided adversely to Germany on Aug. 17, 1923.—Eprror.] The network of individual 
alliances between various of the succession states of the Dual Monarchy provide for neutral- 
ity in coventionally specified terms. Similarly, in the treaties signed at the Central American 
Peace Conference in Washington, February 7, 1923, conventional stipulations for the neu- 
trality of Honduras under specified conditions are laid down. 

* The apparent exception found in the action of the League of Nations in formulating a 
conventional agreement for the ‘“‘neutralization” of the Aaland Islands does not actually 
partake of the character of neutralization as applied to states, since the islands are not capa- 
ble of taking action independently of Finland. The agreement is really a disarmament or 
demilitarization convention not unlike those being considered for other “regions’’ of Europe 
by the League’s Armament Commission. Thus the Aaland Island convention is properly a 
‘regional understanding for the maintenance of peace”’, as will be all other treaties of a simi- 
lar nature designed to furnish the bases for disarmament. 
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members of the League of Nations. For others, neutrality in such a case is 
impossible. 

The net gains from the war, as regards the settling of points in the contro- 
versies between neutrals and belligerents, appear to be in the general recog- 
nition of the binding force of the Hague Conventions, irrespective of the 
question of their ratification by all the governments involved in the war. 
Thus the neutrality conventions (Conventions V and XIII) established a 
very high standard of neutrality for the countries not involved in the war. 
These followed their precepts faithfully, almost without exception. Thus 
from the neutrals’ side the maintenance of neutrality was rigorous. The 
municipal regulations for the enforcement of neutrality evince full apprecia- 
tion of neutral duties and should serve as bases for future conventional legis- 
lation among the nations if the practices of neutrality are to continue. 
Apart from neutralized areas, where the breakdown of the regime of neutrali- 
zation was complete, neutral rights suffered serious encroachment chiefly in 
regard to maritime war. The necessities of modern warfare stretched be- 
yond all anticipation the assertion of belligerent rights at sea. The Decla- 
ration of London, itself the product of an hour of transition from old style to 
modern naval warfare, proved inadequate to the tests of war and practically 
every chapter therein suffered a serious collapse. The long-range blockade, 
with its sifting of neutral commerce, the vast extension of the content of con- 
traband, the broadening of the categories of unneutral service,® the denial of 
the right to transfer registry or sail under neutral convoy, the abandonment 
of the flag as the criterion of national character, all indicate the utter over- 
throw of the Declaration. In addition, the unwarranted extension of the 
right to destroy neutral prizes seems likely to lead to the abandonment of the 
assertion of that right forever, in view of the action of the Washington Con- 
ference. 

Where, then, is the future law of neutrality to be found? Some of it has 
not yet been made; it awaits concerted international action. Yet the vin- 
dication of the right to arm merchantmen, the principle of reconversion and 
the formula for its execution, the establishing of regulations for air-craft, 
radio, internment, treatment of prisoners of war on neutral territory, have 
all come out of diplomatic controversy. That the points thus determined 
will receive general international sanction seems highly probable. For other 
points in the law of neutrality the decisions of belligerent prize courts must 
be looked to. Here are found the vindications of the extension of the con- 
tent of contraband and of the doctrine of continuous voyage, as in the cases 

5§ This tendency in the acts of belligerents has received further confirmation in the report 
of the Commission of Jurists appointed under the terms of the resolutions of the Washington 
Conference to revise the laws of war. In the proposed code regulating aerial warfare and the 
use of radio in wartime, the concept of unneutral service has been vastly extended to include 
what may perhaps be more properly classified under the French rendition, assistance hostile. 
Cf. Part I, Art. 6, Sec. 1 and Part II, Chapter V, Arts. 36, 37, 47 and 52, printed in Supple- 
ment to this JouRNAL, pp. 244, 254, 256, 257. 
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of the Kim, the Alfred Nobel, the Bjérnstjerne Bjérnson, and the Fridland.® 
In the case of the Leonora, cited above, the law of retaliation, even against 
neutrals, is given sanction and the long-range blockade is justified; the Zam- 
ora®? not only rules that the court of prize can overrule the Orders of the King 
in Council, but gives modern sanction to the right of angary. The case of 
the Hamborn reveals the modern justification for the tests of enemy charac- 
ter, while the case of the Dacia sets the standard for the validity of transfer 
of registry in wartime. Whatever the individual viewpoint regarding the 
justice of these decisions may be, it cannot be denied that they have laid 
down principles which represent distinct gains in regard to the delimitation 
of the field between belligerent and neutral rights. 

On the other hand, there are certain distinct retrogressions from the stand- 
ard set up in 1914 in respect of the law of neutrality. Such are represented, 
in general, by the German prize court decisions denying the right of mer- 
chantmen to resist attack, and extending the sanction of legality to utterly 
indefensible acts of submarine commanders. The denial by such courts of 
the obligatory or superior force of international law has been discouraging. 
Nevertheless, the general trend of belligerent prize court decisions—in de- 
fault of an international prize court of appeal—has been forward to a clearer 
application of the rules of international law to the problems raised by modern 
warfare. That this application has in some measure diminished neutral 
rights can searcely be disputed, but it is believed that if no extension of neu- 
tral rights has resulted from judicial decision, it cannot rightly be claimed 
that the main fabric of neutrality, protected by the diligent endeavor of 
almost all neutrals, has actually broken down. Rather has the faulty con- 
cept of neutrality, tolerable under an inchoate society of nations, given place 
to a recognition of the necessity of essential solidarity of nations when 
united into a formally organized international community. Henceforth, in 
that community, “neutrality” can at best be tolerance in the affrays 
between weaker nations,* pending an adjudication of their disputes; follow- 
ing a legal stamp of approval by the formally organized Société des Nations 
on the action of a nation pleading its case at bar, there can be no “neutrality” 
on the part of nations willing to lend their strength to the sanctioning of the 
law of nations. 

* Trehern, British and Colonial Prize Cases, Vol. I, pp. 405-492; also this Journat, Vol.9 
(1915), p. 979. 

ad ioe Reports (1916), 2 A. C. 77 ff.; also, this Journau, Vol. 10 (1916), p. 422. 

* An interesting example of such “tolerance’’ may be seen in the joint Allied declaration of 
neutrality in the Greco-Turkish War, made August 10, 1921 (48 Clunet, 433-435). This 
would appear to be the first modern instance of a collective declaration of neutrality, and 
therefore of considerable import as a precedent for future collective action on the part of the 
integrating international community. 


EDITORIAL COMMENT 


THE LEGALITY OF THE OCCUPATION OF THE RUHR VALLEY 


One of the issues raised in the recent diplomatic correspondence between 
Great Britain, on the one hand, and France and Belgium, on the other, 
concerning the occupation by the latter of the Ruhr Valley is the question of 
the legality of that action under the treaty of peace with Germany signed 
at Versailles on June 28, 1919. 

The justification for the occupation was stated in the note of January 10, 
1923, from the French and Belgian Governments to the German Govern- 
ment to be because of ‘‘ defaults recorded by the Reparation Commission as 
committed by Germany in execution of the schedule laid down by the 
Reparation Commission for deliveries of timber and coal to France, and in 
accordance with the stipulations of Paragraphs 17 and 18, Annex 2, Part 8, 
of the Treaty of Versailles.”’ ! These paragraphs of the treaty read as follows: 


17. In case of default by Germany in the performance of any obliga- 
tion under this Part of the present Treaty, the Commission will forth- 
with give notice of such default to each of the interested Powers and 
may make such recommendations as to the action to be taken in con- 
sequence of such default as it may think necessary. 

18. The measures which the Allied and Associated Powers shall have 
the right to take, in case of voluntary default by Germany, and which 
Germany agrees not to regard as acts of war, may include economic and 
financial prohibitions and reprisals and in general such other measures 
as the respective Governments may determine to be necessary in the 


circumstances.” 


The condition specified in the paragraphs as precedent to the measures to 
be taken by the Allied Powers, namely, the notification of voluntary default 
by Germany, was met when the Reparation Commission, on December 26, 
1922, declared Germany in voluntary default in her timber deliveries for 
the year 1922, and again on January 9, 1923, when a similar declaration was 
made regarding coal deliveries. The British Government does not ques- 
tion the legality of these declarations of default by the Reparation Com- 
mission, but in his note of August 11, 1923, the Marquess Curzon charges 


1N. Y. Times Current History, Feb., 1923 (Vol. 17), p. 718. 

2 SUPPLEMENT to this JouRNAL, Vol. 13 (1919), p. 263-264. The English version of the 
pertinent part of paragraph: 18 is not as clear as the French version, which reads: ‘‘ Actes de 
prohibitions et de représailles économique et financiéres et, en général, telles autres mesures 
que les gouvernements respectifs pourrant estimer nécessitées par les circonstances.”’ It 
will be noted that, according to the French version, the noun ‘‘reprisals’’ is qualified by the 
adjectives ‘‘economic”’ and “‘financial.”’ 

* Current History, loc. cit., pp. 712, 717. 


724 


al: 


é 
] 
p 
0) 
de 
be 
in 
|| 


EDITORIAL COMMENT 725 


that ‘‘in the absence of an American representative (as originally contem- 
plated), France and Belgium are in a position, with the aid of the casting 
vote of the French chairman, to carry any resolution over the heads of the 
British and Italian representatives, and it is notorious that in these circum- 
stances the Commission has become in practice an instrument of Franco- 
Belgian policy alone.” ‘* This criticism can have no application, however, 
to the declarations of the Reparation Commission of December 26 and 
January 9, for both decisions were made by a clear majority vote of three to 
one, the British delegate being in the minority each time. 

In the note of August 11, the British Government states that ‘‘the German 
Government have consistently contended that such an operation does not, 
on a proper interpretation of that paragraph, fall within the category of 
‘economic and financial prohibitions and reprisals and in general such other 
measures as the respective governments may determine to be necessary in 
the circumstances,’ ”’ and the note adds: “The highest legal authorities in 
Great Britain have advised His Majesty’s Government that the contention 
of the German Government is well founded, and His Majesty’s Government 
have never concealed their view that the Franco-Belgian action in occupying 
the Ruhr, quite apart from the question of expediency, was not a sanction 
authorized by the treaty itself.” 

The particulars of the German contention are not set forth in the British 
note; but as enumerated in a protest lodged by the German Government 
with the State Department at Washington on January 11, 1923, it is claimed 
that ‘‘(1) The measures allowed by the Treaty of Versailles against Ger- 
many can only be applied by the Allied Powers as a whole and not by single 
Powers.of their own accord; (2) the Treaty of Versailles does not admit any 
territorial sanctions.”’ 

The allegation that France, Belgium and Italy ® could not legally apply 
the measures taken by them because Great Britain refused to join is not 
supported by the plain language of the treaty which, it will be noted, 
specifically provides that the measures may be such ‘‘as the respective gov- 
ernments may determine to be necessary in the circumstances.” The 
British Government was estopped from supporting the German contention 


* The text of the British note of Aug. 11, 1923, quoted and referred to in this editorial, is 
published in a White Book entitled Correspondence with the Allied Governments Respecting 
Reparation Payments by Germany, Misc. No. 5 (1923), Cmd. 1943, p. 54. 

* Current History, loc. cit., p.720. A third contention that Germnny’s defaults in deliveries 
only justified demands for subsequent payments may be dismissed as specious. It is based 
upon a decision of the Reparation Commission of March 21, 1922, that, if the required 
deliveries in kind were not effected during 1922, “additional equivalent cash payments shall 
be exacted from Germany at the end of 1922 in replacement of the deliveries not effected.” 
Germany’s request for a moratorium at the end of 1922 obviously rendered the sentence 
inoperative. 

* The French and Belgian note of January 10 states that ‘The Italian Government has 
also decided that Italian engineers shall participate.” 
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on this point, for it was the first of the Allies to claim and exercise the 
right of separate action under paragraph 18. In October, 1920, the British 
Government informed the German Government ‘‘that they do not intend 
to exercise their rights under paragraph 18 of Annex II to Part VIII of the 
Treaty of Versailles, to seize the property of German nationals in this 
country in the case of voluntary default by Germany.”’’? This action was 
criticized not only in Allied countries but in England and called forth an 
explanation in the House of Commons in the course of which the Chancellor 


of the Exchequer stated: 


With regard to the criticism that this action was taken by His Maj- 
esty’s Government on their own responsibility, without obtaining the 
concurrence of the Allied Governments, the words of the paragraph 
clearly leave it ‘“‘to the respective Governments” to determine what 
action may be necessary under the paragraph. In the opinion of His 
Majesty’s Government, it would have been both unnecessary and 
undesirable to seek to share the responsibility of the decision they have 
taken with the other Allies, thus both limiting their own freedom of 
action under the treaty and giving the appearance of desiring to dictate 
to other governments as to their action under the paragraph.® 


The German claim that the Treaty of Versailles does not admit of addi- 
tional territorial sanctions to enforce the collection of reparations seems to 
be the only contention that the British Government regards as well founded, 
and its views on this point are elucidated by the Marquess Curzon in his 


note of August 11, as follows: 


In the view of His Majesty’s Government, it cannot legitimately be 
claimed that the measures which the Allies are, under paragraph 18 of 
Annex II, authorized to take in certain emergencies, include the mil- 
itary occupation of territory. Such occupation forms the subject of the 
special provisions of Part XIV of the treaty, dealing with guarantees. 
It is the right to occupy the left bank of the Rhine and the bridge- 
heads, which has been given to the Allies ‘‘as a guarantee for the execu- 
tion of the treaty.”” Moreover, Article 430 particularly stipulates that 
if the Reparation Commission finds that Germany refuses to observe the 
whole or part of her obligations under the treaty with regard to repara- 
tions, the whole or part of the occupied territories, which may already 
have been evacuated, “‘will be immediately reoccupied.”” It would 
have been idle to stipulate expressly for such reoccupation in case of 
default on reparations, if the Allies had already an unlimited right to 
occupy any German territory under another clause of the treaty. 


Premier Poincaré, replying for the French Government under date of 
August 20, 1923, claims that the phrase ‘‘in general such other measures as 
the respective governments may determine to be necessary in the circum- 


7 Announcement in the Board of Trade Journal of Oct. 21, 1920, reprinted in the London 


Times, Oct. 26, 1920, p. 10. 
* London Times, Oct. 29, 1920, p. 7. On Feb. 5, 1921, Belgium, and about the same 
time Italy, took a measure like the English one. (Fauchille, Traité de Droit International 


Public, Vol. II, p. 1049.) 
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stances” is sufficiently broad and comprehensive to include the occupation 
of territory, and he argues that the occupation of the Rhineland provided in 
Part XIV of the treaty of peace is a complementary and not an exclusive 
sanction.® 

There is consequently a difference of opinion as to the meaning of the 
treaty which, in so far as the subject may be discussed from a legal point 
of view, must be decided by such rules of interpretation and construction 
as may be applicable to the case. 

In support of the German-British contention, it has been argued that the 
‘other measures” allowed by paragraph 18 should be of the same kind 
(ejusdem generis) as the economic and financial prohibitions and reprisals.’ 
A easual examination of the authorities fails to reveal any case of the 
application to treaties of such a rule of interpretation, and shows that it 
has a limited application to other written instruments. The modern tend- 
ency seems to be to reject the restricted construction of the word “other” 
and give it the wide and larger interpretation of “‘every other sort or kind.” 
It further appears that the ejusdem generis rule has but little, if any, value 
in the interpretation of statutes conferring discretionary powers on the 'e 
judiciary or public functionaries.""| Therefore, even if this rule of interpre- 
tation of the Anglo-Saxon common law, which was originated by Lord 
Tenterden, had any validity outside the jurisdiction of common law coun- 
tries, its applicability to the public authorities of France and Belgium in 
their attempts to enforce the treaty of peace cannot be sustained even by 
the common law application of it. 

A French interpretation of the meaning of the clause, which is entitled to 
weight because of the participation of the author in the negotiations, is 
given by M. André Tardieu, as follows: 

4 The treaty goes even further and after having given the victors these 

many grips upon the financial life of the beaten foe, it gives them the 

right in every case of deliberate non-compliance by Germany to enforce 

“economic and financial prohibitions and reprisals and in general such 

other measures as the respective Governments may determine to be 

necessary.’”’ Germany further undertakes ‘‘not to regard such meas- 
ures as acts of war.” In other words by the treaty itself the Allied 
Governments possess not only a system of.financial guarantees such 
as no other treaty has ever provided, but also entire freedom in the 
choice of military, economic or other methods of enforcement in case 
these guarantees are not sufficient. There is not in the whole history 
of diplomacy a single instance of terms so precise, so broad, and so 
decisive. The only thing is to make use of them.” 


* Diplomatic correspondence published by the French Ministry of Foreign Affairs. 

*° See article by David Hunter Miller in the New York Evening Post of Aug. 21, 1923. 

“ For a collection of authorities showing instances of the restricted and unrestrictedly 
comprehensive interpretation of the rule, see Stroud’s Judicial Dictionary, Vol. 11, pp. 1359 
et seq. 

* André Tardieu, The Truth about the Treaty, 1921, pp. 335-6. The volume contains an 
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When the British Government called attention to the provisions of Part 
XIV, relating to guarantees, as an aid in interpreting the meaning of Part 
VIII, relating to reparations, it invoked a rule of treaty construction which 
was well stated by Mr. Livingston, Secretary of State, to the Austrian 
Consul-General on November 5, 1832, as follows: ‘‘There is no rule of 
construction better settled either in relation to covenants between individ- 
uals or treaties between nations than that the whole instrument containing 
the stipulations is to be taken together, and that all articles in pari materia 
should be considered as parts of the same stipulations.” 

In applying such a construction, however, “the treaty should be so 
interpreted as to give effect to the object designed; for that purpose all of 
its provisions must be examined in the light of attending and surrounding 
circumstances.” 

There does not seem to be any room for dispute as to the object designed 
by the framers of the Treaty of Versailles. Germany was to be required to 
pay the full amount of the reparations to be determined in accordance with 
the reparation clauses of the treaty. Neither does there seem to be any 
doubt that the occupation of the Rhineland as provided in the treaty has 
not produced the amount of reparations required in accordance with the 
treaty. The question then logically arises, Was Part XIV intended as a 
guarantee for the payment of reparations by Germany or as a guarantee 
against further occupation of German territory? The opening sentence of 
Part XIV answers the question in the following words: “ As a guarantee for 
the execution of the present treaty by Germany . . . ” (Article 428). 
Therefore, an interpretation of Part XIV which would restrict the liberty of 
action under the clause ‘‘such other measures as the respective governments 
may determine to be necessary in the circumstances”’ in paragraph 18 of 
the reparation clauses so as to impede the collection of the amount of repara- 
tions due under the treaty, would do violence to the plain intentions of the 
contracting parties and would seem to be inadmissible. ‘‘Vattel says that 
the interpretation which would render a treaty null and inefficient cannot be 
admitted; that it ought to be interpreted in such a manner as that it may 
have its effect, and not prove vain and nugatory.”’ » 

But it is said that Article 430, which provides for the reoccupation of the 
evacuated portions of the Rhineland in case Germany refuses to observe the 


introduction by M. Clemenceau, one of the ‘‘ Big Four” who drafted the treaty, and a fore- 
word by Colonel House, President Wilson’s right-hand man during the negotiation of the 
treaty. In the foreword Colonel House states that ‘‘No Frenchman, save Clemenceau, can 
write with so much authority concerning the peace treaty, signed at Versailles, June 28, 
1919, as André Tardieu. M. Tardieu gets nothing second hand. He was a participant in the 
events of which he writes.” 

18 Cited in Moore, International Law Digest, Vol. 5, p. 249. 

4 Ross v. M’Intyre, 140 U. 8. 453. 

4 Secretary of State Hay to Mr. Beaupré, Nov. 16, 1900, cited in Moore, International 
Law Digest, Vol. 5, p. 249. 
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whole or part of her reparation obligations, becomes an idle stipulation if the 
Allies had already the unlimited right to occupy German territory under 
another clause of the treaty. To give effect to this argument would seem, 
however, to reduce to a similar state of idleness another important stipula- 
tion of the treaty. The first article of the financial clauses (Article 248) 
makes the cost of reparation ‘‘a first charge upon all the assets and revenues 
of the German Empire and its constituent States.” No question can be 
raised as to the location of the assets and revenues mortgaged by this 
article to the payment of reparations, that is to say, the assets and revenues 
within the territorial limits of Germany are intended, for Article 252 of the 
same section states that ‘‘the right of each of the Allied and Associated 
Powers to dispose of enemy assets and property within its jurisdiction at 
the date of the coming into force of the present treaty is not affected by the 
foregoing provisions.” It does not seem necessary to argue the point that if 
the guarantee clauses have the effect of prohibiting additional territorial 
sanctions to enforce the payment of reparations, then the assets and revenues 
pledged to the payment of reparations located in territory outside the 
limits laid down in Part XIV are immune from seizure by the creditors, and 
the pledge contained in Article 248 becomes worthless except in so far as 
Germany may voluntarily give effect to it. 

It should be noted furthermore that Article 430 on its face has no special 
application to the question in dispute, for its provisions do not come into 
effect at the earliest until the first five-year period of occupation of the 
Rhineland has expired, and only then if the conditions of the treaty have 
been faithfully carried out by Germany so as to justify an evacuation of 
part of the occupied territory. In so far as the article may have any value 
in determining the general intent of Part XIV in its bearing upon the repara- 
tion clauses of the treaty, its interpretation would seem to be governed by 
the declaration signed on June 16, 1919, by Messrs. Wilson, Clemenceau 
and Lloyd-George. The declaration in question appears to have been the 
result of French dissatisfaction with the guarantee clauses because the 
military occupation provided therein did not run through the entire period 
of reparation collections. The declaration deals with this question as 
follows: 

The Allied and Associated Powers did not insist on making the period 
of occupation last until the reparation clauses were completely executed, 
because they assumed that Germany would be obliged to give every proof of 


her good will and every necessary guarantee before the end of the fifteen 
years’ time.'® 


The present occupation of the Ruhr and the reasons given therefor seem 
to conform to the assumption of the Allied heads of state when they signed 
the declaration of June 16, 1919. In the French note of July 30, 1923, to 
Great Britain it is stated: 


Italics the writer’s. Facsimile reproduction in Baker, Woodrow Wilson and World 
Settlement, Vol. II, p. 118. 
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There must, indeed, be no mistake concerning the object which we 
have pursued in the Ruhr. It was in no wise a question of seeking there 
the immediate and total payment of reparations; we knew very well 
that the exploitation of the Ruhr by the Allies would not, in itself, 
procure the necessary sums, even if the German Government, in con- 
formity with the Treaty of Peace had allowed us to take coal and 
collect the taxes which we had resolved to levy there. What we 
wanted was, first and foremost, to create in Germany, by a seizure of 
pledges and by coercion, the will to pay; it was to cause such incon- 
venience in the economic and political organization of the Reich, that 
it would prefer the execution of the Treaty of Peace to this inconven- 
ience; it was to obtain what we have not obtained for four years, 7.e., 
the recognition by Germany of her obligations, not from the general 
and theoretical point of view, but from the practical point of view.!” 


Any remaining doubt as to the meaning of the treaty so far as the Allies 
are concerned seems to have been removed by the practical interpretation 
that they have unanimously placed upon it. ‘‘The practical interpretation 
of an agreement by a party to it is always a consideration of great 
weight,”’ says the Supreme Court of the United States, “‘and there is no 
surer way of finding out what the parties mean than to see what they have 
done.” 18 

In the protocol respecting coal deliveries under the reparation clauses of 
the treaty signed at Spa on July 16, 1920, by the Allied Governments and 
Germany, the Allies stipulated that, if the protocol was not complied with 
they “will proceed to the occupation of a further portion of German terri- 
tory, either the region of the Ruhr or some other.” !* 

In the Allied ultimatum delivered to the German Minister in London on 
March 3, 1921, by Mr. Lloyd-George, he stated that the Allies are agreed 
among other sanctions to be imposed upon Germany under the Treaty of 
Versailles in order to compel her to fulfill her reparation obligations, to oc- 
cupy the towns of Duisburg, Ruhrort and Dusseldorf on the right bank of 
the Rhine.” It appears that at the meeting in London, the German repre- 
sentative read a statement protesting against the sanctions contained in 
the ultimatum and specifically claimed that paragraph 18 of Annex II of the 
reparation clauses did not allow any occupation of German territory beyond 
the left bank of the Rhine and the bridge-heads. Commenting upon this 
incident, Premier Poincaré, in his note of August 20, last, states: “‘So little 
heed did the Allies, who had made sure of the juridical value of their argu- 
ment, take of Dr. Simons’ assertion that it was not even taken up in the 
reply that Mr. Lloyd-George made on the same day to the German delega- 
tion.” Following Germany’s failure to comply with the ultimatum, the 


1” British White Book, Misc. No. 5, 1923, pp. 27-28. 

18 Brooklyn Life Insurance Co. v. Dutcher, 95 U.S. 269. 

19 Protocol printed in SurpPLEMENT to this Journat for Oct., 1922, Vol. 16, p. 205. 
2° Thid., p. 209. 
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towns mentioned were occupied by joint Allied forces, including British 
troops. 

Again, in delivering the second ultimatum of London to Germany on 
May 5, 1921, Mr. Lloyd-George stated that, in view of Germany’s continued 
defaults in fulfilling its obligations under the Treaty of Versailles as regards 
disarmament, reparations, trial of war criminals and certain other matters, 
the Allies had decided “to proceed forthwith with such preliminary meas- 
ures as may be required for the occupation of the Ruhr Valley by the Allied 
forces on the Rhine.” 

The British Government, in its note of August 11, seeks to anticipate and 
avoid this charge of inconsistency by stating that the actions referred to 
were “‘never claimed to be in pursuance of the reparation clauses of the 
treaty.”” However, the allegation of a mere failure to specify in the docu- 
ments mentioned the particular clauses of the treaty under which the action 
was taken is not sufficient to avoid the fact that military occupation outside 
the territories mentioned in Part XIV of the treaty was agreed upon and 
actually carried out by the Allies as a sanction for enforcing the treaty and 
especially its provisions relating to reparations. 

But Germany may well claim that, however binding these various declara- 
tions and actions may be upon the Allies, she has not consented to this 
interpretation of the treaty but has protested against it, and that she has 
the right to rely exclusively upon the terms of the treaty. Such a claim 
would throw us back again upon the intention of the parties, the Allies, on 
the one hand, and Germany, on the other, when signing the treaty. The 
intention of the Allies to enforce the collection of reparations has already been 
sufficiently dealt with. Under the circumstances surrounding the signature 
of the treaty and considering that it was an imposed and not a negotiated 
peace, what Germany’s intentions were as to the payment of reparations, 
and what effect her intentions may have upon the interpretation of a 
document in the drafting of which she had no say, may be open to question. 
Ejus est interpretari cujus est condere. That Germany’s signature was at- 
tached with mental reservations is shown by the attitude of her delegates at 
Versailles. Germany refused to sign the treaty until threatened with in- 
vasion by the Allies and her acceptance was couched in the following terms: 

Yielding to overwhelming force, but without on that account aban- 
doning its view in regard to the unheard-of injustice of the conditions 
of peace, the Government of the German Republic therefore declares 


that it is ready to accept and sign the conditions of peace imposed by 
the Allied and Associated Governments.” 


Having accepted the treaty, and now relying upon it as a valid instrument 
for the protection of what she conceives to be her legal rights under it, 
Germany’s mental reservations at the time of signature cannot affect the 


* Baker, Woodrow Wilson and World Settlement, Vol. II, p. 519. 


| 


732 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


legal interpretation of the document. ‘“‘Treaties,’’ says the Supreme Court 
of the United States, ‘‘should be interpreted ‘in a spirit of uberrima fides,’ 
and in a manner to carry out their manifest purpose.”’** A review of Ger- 
many’s attitude toward the treaty leads to the conviction that she has not 
interpreted it in such a spirit. 

As early as the date on which the treaty went into effect, January 10, 
1920, the Allies found it necessary to require Germany to sign a protocol 
with the deposit of ratifications of the treaty specifying a long list of obliga- 
tions arising under the armistice conventions, some of which were carried 
over into the treaty, including reparations, which Germany had failed to 
execute, and to threaten measures of military coercion in order to obtain 
their fulfillment.* The French note of August 20, 1923, enumerates 
instances of evasions of the treaty officially and unanimously declared by 
the Allies which indicate that Germany never has intended to honor her 
signature to the treaty in any respect in which she can possibly avoid it. 
As pointed out by Premier Poincaré, the Allies at San Remo in April, 1920, 
stated publicly that ‘‘Germany had not carried out her undertakings. 

She does not even seem to have considered the means of fulfilling her 
obligations”’; later in the same year Germany was declared in default on 
coal deliveries, and in January, 1921, the Allies at Paris found it necessary 
to threaten military sanctions if Germany did not alter her position.™ 

In March, 1921, at London, Mr. Lloyd-George, speaking on behalf of the 
Allies, stated that ‘‘having regard to the infractions already committed, to 
the determination indicated in these proposals that Germany means still 
further to defy and explain away the treaty, and to the challenge issued not 
merely in these proposals but in official statements made in Germany by the 
German Government, we must act upon the assumption that the German 
Government are not merely in default, but deliberately in default.” * 

Since the amount and schedule of payments of reparations have been 
fixed by the Reparation Commission in accordance with the treaty on May 
5, 1921, and accepted by Germany as the result of the ultimatum of May 3, 
above quoted, Germany seems to have devoted her efforts to obtaining 
successive partial moratoria and then failing to comply with the conditions 
upon which they were granted.” 

It is no answer to the long indictment of Germany’s wilful evasions of the 
treaty to reply that these charges are the result of the nationalistic policies 
of the continental allies concurred in by a former British Government. 


2 Tucker v. Alexrandroff, 183 U.S. 424. 

23 Protocol printed in SupPpLEMENT to this Journat for Oct., 1922, Vol. 16, p. 192. 

* Reply of French Government of Aug. 20, 1923, published by the French Ministry of 
Foreign Affairs, pp. 6-7. 

5 Allied ultimatum to Germany, March 3, 1921, printed in SupPLEMENT to this JovRNAL 
for Oct., 1922, Vol. 16, p. 209. 

** Reply of the French Government of Aug. 20, 1923, published by the French Ministry 
of Foreign Affairs, pp. 8-9. 
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The present British Minister for Foreign Affairs, who is supporting Germany 
in her contention against France and Belgium, in a note of May 13, 1923, 
to the German Ambassador at London, expressing the dissatisfaction of the 
British Government with the German proposal of May 2 for the settlement 
of the question of reparations, thus concurs in the indictment: 


The disappointment is enhanced by the belief which His Majesty’s 
Government would like to entertain that indications are to be found 
in the German memorandum that the German Government recognize 
the responsibility resting upon them to make an earnest effort to dis- 
charge their obligations under the Treaty of Versailles in a manner 
which the Allies could regard as both equitable and sincere. If Ger- 
many did intend to open the way to an effectual and speedy solution of 
a problem, the failure to settle which is gravely disturbing the political 
and economic condition of Europe, and indeed of the whole world, then 
it seems unfortunate that she should not have shown a keener appre- 
ciation of the lines on which alone can any such settlement be sought. 

His Majesty’s Government for their part are persuaded that in her 
own interest Germany will see the advantage of displaying a greater 
readiness to grapple with the realities of the case and, discarding all 
irrelevant or controversial issues, will proceed to reconsider and to ex- 
pand their proposals in such a way as to convert them into a feasible 
basis of further discussion. In such discussion His Majesty’s Govern- 
ment will at the suitable moment be ready to take part by the side of 
their Allies, with whom they share a practical interest in the question 
which they have no intention to abandon as well as the desire to ter- 
minate a situation of international peril. But they cannot conceal from 
the German Government that the first step towards the realization of 
any such hope must be the recognition by Germany that a contribution 
much more serious and much more precise is required than any which 
has yet been forthcoming.?’ 


The evidence seems, therefore, to be conclusive that Germany signed the 
treaty, not with the intention of faithfully carrying out its provisions, but 
with the purpose of evading them as much as possible, and that she has 
persisted in that design up to and beyond the date of the occupation of the 
Ruhr. The choice between a rule of construction favorable to the execution 
of the treaty and one which would aid in the defeat of the manifest purpose 
of the treaty should not be a difficult one. The rule in such cases has been 
well stated by Mr. Justice Story of the Supreme Court of the United States: 
“Tn the solemn treaties between nations, it can never be presumed, that 
either side intends to provide the means of perpetrating or protecting 
frauds; but all the provisions are to be construed as intended to be applied 
to bona fide transactions.” *8 

Georce A. FIncu. 


*? Documents relatifs aux notes allemandes des 2 Mai et 5 Juin sur les réparations (2 Mai- 
8 Aoat 1923), French Ministry for Foreign Affairs, p. 21. 
** The Amistad, 15 Peters 518, 592. 
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PRESIDENT HARDING 


The death of the head of a great nation, suddenly stricken in the prime of 
life and in the midst of arduous affairs, reminds us very forcibly of our mor- 
tality. The death of anyone near to us must have this effect, and the head 
of this Republic comes near to all. Daily we read his doings; daily we see his 
face on the “pictorial page,’’ and the faces of his family and his pet dog. 
The Indians called him ‘‘The Great White Father”, and something of the 
feeling that this implies remains. He is constantly appealed to to right all 
wrongs and check all oppression even in matters not pertinent to his office or 
functions, and to be presented to him and to shake his weary hand is a privi- 
lege and remembered honor which all desire and too many achieve. There- 
fore, we are all moved by the sudden termination, by the stroke of death, of 
Mr. Harding’s triumphal progress through the most distant parts of the 
country with whose welfare he was charged. 

We feel deep sympathy for him, cut off in the early maturity of such a full 
and prosperous life, and for Mrs. Harding, the honored and faithful partner 
in all that came to him of joy or sorrow. He was a man of fine presence, of 
genial open manners and address, and of that simple democratic feeling 
which is so dominant beyond the Alleghanies and, when genuine and unaf- 
fected, is so engaging. He was chosen by a far greater popular majority 
than any of his predecessors; the barriers between the people and the Chief 
Magistrate and his beautiful official home, which the state of war and, later, 
Mr. Wilson’s health, had imposed, had been removed under his adminis- 
tration, and the policy of the “open door”’ restored. All these facts add to 
the real feeling so widely felt and so fully indicated. 

This JoURNAL is the creature of the American Society of International 
Law, and Mr. Harding was the Honorary President of that organization, and 
on the occasion of its last meeting it received from him a most kind and ap- 
preciative message. It takes notice here, therefore, not only of the death of 
the head of the nation, but of its own honored chief. 

It is not purposed, however, to submit a biographical sketch. That form 
of memorial has been most fully accorded by the daily press and the weekly 
and monthly periodicals. Repetition easily becomes idle and wearisome. 

It seems fit, however, to briefly review in these pages Mr. Harding’s course 
and attitude as to our international relations. He had some identification 
with them in the Senate and he was primarily charged with their conduct 
while our President. At no period in our 149 years of independence have 
those relations been more important, or more difficult, or has there been 
greater divergence both at home and abroad as to the course demanded by 
wisdom and duty. Up to our entering into the World War we adhered faith- 
fully to the policy of Washington and avoided entangling alliances, and 
maintained habitually our policy of benevolent neutrality. Then came that 
great convulsion from which we held aloof until attacks upon our ships and 
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our citizens upon the high seas, and the announcement that these attacks 
would continue unabated, compelled us to strike in defense of ourown. The 
triumph of the Allied and Associated Powers was followed by the Conference 
at Versailles. There, for the first time a President of the United States 
personally participated in a European Congress. Mr. Wilson became a 
dominant figure, and did much to shape the intricate, revolutionary, and 
difficult treaty which was consummated. It changed the map of the world 
and, moreover, altered, in the desire to abolish war, the immemorial system 
of absolute international independence, and of neutrality. The Senate, 
which is the equal partner with the executive in the treaty-making power, 
refused to ratify, and Mr. Wilson’s devoted efforts to win popular support 
resulted in the destruction of his health, and, by a narrow margin, he escaped 
the very fate which has taken Mr. Harding from us. Mr. Cox, fully com- 
mitted to Mr. Wilson’s views, was the nominee of the Democratic Party for 
President, and Mr. Harding who, as Senator from Ohio, had done yeoman 
service in the Senate in defeating the treaty, was the Republican nominee. 
The result, known of all men, was Mr. Harding’s election by an overwhelm- 
ing and unprecedented majority. So it is apparent that Mr. Harding went 
to the White House mainly on an issue as to our international policy. 

He was unwilling to compromise the independence of our country, which 
nearly a century and a half had crowned with unexampled progress and pros- 
perity, by surrendering at least a great part of its foreign relations to an in- 
ternational league, where European representatives could always outvote us 
and where there was reason to expect their power would be exercised to the 
full in their own interest. ‘“‘There are misers of money but none of Power,” 
says Lord Chesterfield, quoting from I know not whom. 

Mr. Harding was elected to the Senate in 1912, and in the Senate he vigor- 
ously supported the administration throughout the war, casting his vote for 
the Overman Bill which invested the President with vast war powers. 
When it came to the treaty he stood out stoutly for the Lodge reservations. 
He supported the Knox Joint Peace Resolution, urging that its passage 
would particularly emphasize the powers of the Senate as a coordinate body 
in the making of treaties. He said, “The World War demonstrated that no 
one man and no one power can rule the world, and the Knox resolution is 
going to be a demonstration that no one man can run the United States of 
America.” 

He said further, “It is a very easy thing, Senators, to become intoxicated 
with power; aye, and it is a very easy thing to be carried away with a con- 
suming ambition. I can sympathize, to a reasonable degree, with the am- 
bition of the President to write for himself the most eminent page in the 
history of the world. It would have been a very remarkable thing to have 
committed thirty nations of present-day civilization to a super-government 
of the world, and I ean see how the historian was led far afield by a very nat- 
ural ambition.” 
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“But the President was warned when he went abroad. I found no fault 
with his going. He was not only warned before he went by a referendum to 
the American people on his own appeal, in the elections of 1918, but he was 
specifically and formally warned by members of this body after he went 
abroad, when notice was given that the Senate of the United States had no 
thought to surrender American independence of action . . . Weare liter- 
ally at peace. Why not sayso? And if the President of the United States, 
in his obstinacy, refuses to say so, then let the Congress assert itself and say 
that war no longer abides.” 

Here Mr. Harding expressed himself plainly as to the relative powers of 
Congress and the President, and also as to our commitment to the League of 
Nations. 

When he succeeded Mr. Wilson, he adhered to both views, and it is be- 
lieved did not shift his ground, or seek for himself in the Presidency a dom- 
inating and exclusive power. As to the League, his opposition continued, 
but as to the World Court he strongly and repeatedly, and even in his last 
utterance advocated the adherence of the United States under reservations 
advised by Mr. Hughes. Many thought that in this he yielded his own 
judgment to that of certain advisers (entitled to great weight), and especially 
to Chief Justice Taft, Mr. Elihu Root, Mr. Hughes and Mr. Hoover. As to 
that, it is profitless to speculate. 

As the Secretary to the President announced at San Francisco on July 31, 
“The President before leaving Washington and during his journey to Alaska, 
prepared speeches dealing with fundamental questions of poli¢y and perform- 
ance in the past of his administration. Most of them have been delivered. 
One was prepared to be delivered at San Francisco on Tuesday, July 31, and 
advance copies of this like the others were furnished the press awaiting re- 
lease upon delivery.” 

The President, being too ill to deliver it, directed that it should go to the 
public through the press. This, which proved the final apologia of the Presi- 
dent as to his foreign policy, rapidly and confidently reviewed his course as 
to international affairs arranging the incidents in part chronologically, in part 
topically. 

It seems expedient to do the same here. 

Among the first duties, in point of time, imposed upon President Harding 
was the negotiation of a separate peace with the Central Powers, so formed 
as to preserve to us the benefits which accrued to us as joint victors with the 
Allies, without committing our country to the covenants of the League. 
That, almost impossible, task was quickly achieved, the Central Powers giv- 
ing their willing aid. No disasters have so far ensued though these treaties 
have been in force since November, 1921. The establishment of this tech- 
nical as well as de facto peace and the settlement of the problems of the war 
directly involving our country, Mr. Harding deemed his first tasks. 

Among the latter was a treaty with Germany for the determination, by 4 
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mixed commission, of American claims against Germany, under which a 
commission is now functioning, in which the umpire is, at the request of Ger- 
many, chosen by the United States, a most unusual concession. 

Another of these problems was the settlement of the debts owed by the 
Allies to the United States involving over $10,000,000,000. Believing in the 
“sanctity of contract and that world stability which is founded on kept obli- 
gations’”’, to quote Mr. Harding’s words, a World War Foreign Debt Com- 
mission was created, and already a settlement has been effected with Great 
Britain involving over $4,500,000,000, and this has been approved by Con- 
gress and by public sentiment, and it has proved a “‘ new assurance of stabil- 
ity throughout the world.” A like adjustment has been effected with Fin- 
land, negotiations are pending with Czecho-Slovakia, and preliminary steps 
have been notified to us by Jugo-Slavia. 

The President justly believed and declared that the advocacy of cancel- 
lation was ‘‘drowned out by the advancing hosts of settlement and main- 
tained integrity.” 

The settlement of the claim for the costs of maintenance of an army on the 
Rhine, a delicate and irritating matter, was also accomplished late in May, 
1923. The President characterized this as “a gratifying record of sound 
business and the seemly assertion of our just rights.” 

Another adjustment was as to our rights in mandated territory and by 
this equality in industry and commerce was assured our nationals. The 
agreement as to the Island of Yap whose commanding situation as to Pacific 
cables was acknowledged and as to all Pacific Islands under the mandatory 
power of Japan, giving our nationals equal rights as to such cables, and in 
many respects is a new pledge of a good and just understanding between the 
island empire and ourselves. Satisfactory treaties on like subjects have been 
signed with France and Belgium as to African territories under their control, 
and are under negotiation with Great Britain. The President deemed these 
“an outstanding achievement of inestimable importance to America’’, but 
conceded the credit to the Department of State. 

The accomplishment which the President in a most characteristic sentence 
calls “the outstanding historical, monumental achievement was the Wash- 
ington Conference on the Limitation of Armament,” whose covenants have 
now received unanimous international ratification. The results limited the 
burden of taxation and helped remove the causes of war. 

The President gives them his absolute commendation, and it is believed 
they have met with warm popular approval. It ought to be recorded, how- 
ever, that a strong element in our own Navy, not the least intelligent, dis- 
tinguished or patriotic, believes that the United States was highly improvi- 
dent in its concessions in giving up the right to construct a naval base in the 
Philippines. That thereby it left them permanently at the mercy of Japan. 
That element, whose reasons are cogent and difficult to combat, will not share 
the jubilations of President Harding over this “achievement”. He said, 
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“the Conference proved one of the greatest achievements in the history of 
international relations. Its four great treaties, now ratified, related to the 
limitation of naval armament, to the restricted use of submarines and poison 
gases, to principles and policies restoring the integrity of China, and to the 
regulation of Chinese customs tariff. Important resolutions were adopted 
providing a commission of jurists to consider amendments to the laws of war, 
made necessary by new agencies of warfare; for a board of reference for Far 
Zastern questions; for international unity of action respecting various 
matters affecting China, such as extraterritoriality, foreign postal agencies, 
foreign armed forces, unification of railways, reduction of Chinese military 
forces, publicity for existing commitments, and the Chinese Eastern Rail- 
way.” Though not a part of the conference, the Shantung treaty between 
China and Japan grew out of it, accomplishing for China a restoration in 
which Versailles had failed. China today, in Mr. Harding’s opinion, ‘ needs 
only her self-assertion to find a restored place among the nations, with her 
own destiny impelling and wholly in her own hands.”’ 

The Four Power Treaty between the United States, Great Britain, France 
and Japan as to their insular possessions in the Pacific was arranged at the 
time of the conference. 

The Anglo-Japanese alliance which, as a partnership between the two 
powers whose fleets could menace both our Atlantic and Pacific shores, and 
all our island dominions, and whose united naval strength would have vastly 
outclassed us upon the sea, had always been a menace and was terminated by 
the Four Power Treaty. The President declared: ‘‘ Not the semblance of 
war’s foreboding in the Pacific remained when this covenant of good faith 
was signed,”’ but he found the most important results of the conference “im- 
ponderable,”’ believing ‘friendly relationships and the soul of national 
honor” infinitely more important to peace than a written form of their ex- 
pression. He asserts that it produced a new state of mind, a reign of good 
will” as to our relations with the Far East. 


The rights of American citizens 


The rights of our citizens were imperilled in Mexico by laws menacing es- 
pecially vested rights in Mexican property. Mr. Harding insisted that at 
the foundation of all national intercourse lay the clear principle that when 
intercourse has been invited and investment legalized and property rights 
acquired by foreign citizens, it is an essential condition of international inter- 
course ‘‘ that there be no resort to confiscation and repudiation”. Differences 
on this point caused a protracted breach of diplomaticrelations. Negotiations 
by commissioners sent to Mexico City seem to have reached a solution of the 
difficulty, and made good relations and “neighborly friendship” possible and 
mutually advantageous. Under President Coolidge, as a result of this, the 
Mexican Government has been now fully recognized and relations resumed. 
Again, as to the Russian Government, Mr. Harding held its very existence 


| 
| 


EDITORIAL COMMENT 739 


‘“‘nredicated upon a policy of confiscation and repudiation.” Recognizing 
the ‘unfailing friendship of the United States for the Russian people’ which 
a $66,000,000 relief expenditure has attested, resulting in the saving of 
10,000,000 Russian lives, yet he held that recognition prior to the correction 
of fundamental errors would only tend to perpetuate those errors. He said 
that ‘the whole fabric of international commerce and righteous international 
relationships will fall if any great nation, like ours, will abandon the under- 
lying principles relating to sanctity of contract and the honor involved in re- 
spected rights.”” Therefore, he refused recognition to the Soviet Govern- 
ment, seeing in it only a supreme tragedy and a world warning. 

He believed our representatives at Lausanne were influential in promoting 
peace, averting the conflagration which the world apprehended, and in aiding 
our credit by relief and humanitarian work. 


Opium 


At Geneva, Mr. Harding declared, our representatives at the conference 
dealing with the traffic in opium and narcotics won substantial acceptance of 
their proposals for restriction to a minimum, required by medicinal and sci- 
entific uses. 

He said Persia showed her confidence by asking this country to nominate 
an American for her financial administrator; that Colombia had asked and 
received aid from American financial experts, and Brazil from an American 
Naval Commission; that we averted a threatened war between Panama and 
Costa Rica, and we have assisted Cuba to restore financial stability after the 
extreme deflation following the war; that the Dominican Republic has been 
aided in establishing a constitutional government, and on the final vote 
therefor prevailing, it is expected that our troops will be withdrawn leaving 
grateful and appreciative memories and confidence in our unselfish aims; 
that in Haiti peace and order have been established, “the foundations of se- 
curity are being safely laid.” Our marines have been practically withdrawn, 
and are expected shortly to wholly withdraw; that Chile and Peru have 
agreed through a conference at Washington on a plan for the peaceful settle- 
ment of their Taena-Arica controversy pending for a generation, accepting 
the United States as arbitrator; that the Washington Conference of the five 

tepublies, Costa Rica, Guatemala, Honduras, Nicaragua and Salvador as- 

sembled in December, 1922. It arranged for new understandings, and to 
promote the limitation of armaments. For the peaceful settlement of dis- 
putes a Central American Tribunal was established. Thus peaceful re- 
lations in Central America seem assured. 

The Fifth International Conference of American States at Santiago, Chile, 
was shared in by the United States, and, the President says, “ was an occasion 
of most complete understanding” between the governments participating. 

The way has been opened for laying one or more cables down the East 
Coast of South America, which will aid commerce and facilitate intercourse. 
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As to our position in the whole world, the President deemed it symbolized by 
our position in the Western World, saying: ‘‘We seek nothing which be- 
longs to another. We do not strive for aloofness, but we do not make an un- 
American commitment.” 

We have respected the rights of others, shunned no obligations of duty. 
We have had no part in the political controversies of other nations. We 
have firmly asserted the rights of our citizens to equality of opportunity in 
other countries and “have yielded willingly to the rights of others, and we 
dwell in cherished and unthreatened peace.”’ 

On June 21 last at St. Louis he had made it plain that he would only advise 
adhesion to the Permanent Court of International Justice if the Court were 
made entirely independent of the League of Nations. Many claimed that 
this requirement made adhesion impossible and opponents of adhesion were 
greatly encouraged. 

In his last appeal the President says he would be insensible to duty and 
violate all the sentiments of his own heart if he failed to urge American sup- 
port of the Permanent Court of International Justice. He does not claim it 
will avoid all war, but persuasively says: “It will prove an advance toward 
international peace for which the reflective conscience of mankind is calling”’; 
that “we originated the modern suggestion of such a tribunal, and have been 
advocating it for years’’; that there are manifestly international controver- 
sies “which should be decided by a court,’’ as those “calling for the examina- 
tion of facts and application of principles of law,’”’ or the interpretation of 
treaties; that questions of a legal nature are distinct from those “of policy or 
national honor,” and there is agreement that justifiable disputes are those 
“‘as to the interpretation of treaties,’ questions of international law, the ex- 
istence of facts constituting a breach of international obligations, or as “to 
the reparation to be made for such breach’’; and that “‘a nation which be- 
lieves in the reign of law, preferable to the rule of force, must subscribe to an 
agency for the law’s just construction”. He said that he vastly preferred 
that all controversies be submitted to the World Court rather than to any 
other agency yet devised; that the great thing is “the firm establishment of 
the court and our cordial adherence thereto. All else is mere detail’’; that 
he had rather have the Senate grant its support than prolong the contro- 
versy. He urged that forward steps already taken be followed by many 
others, but recognized that “the way to permanent world peace’’ was long 
and difficult, and that the present suggestions are not final. 

The President’s last utterance almost contemporary with his death, ap- 
peals to us by its human feeling, its hopefulness, and its record of over two 
years full of brave efforts earnestly attempted and often carried to a consum- 
mation, to unseat war and enthrone peace with justice. 

To Mr. Harding’s review of his own foreign administration there must be 
added the interesting facts communicated by Mr. Walter Wellman in the 
New York Times of August 27. 
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He there makes public the substance of an interview he had with Mr. 
Harding in June last and a letter from him of June 15 showing that, after 
the question of adherence to the World Court was settled, the President in- 
tended to call an international congress in order to submit a definite pro- 
gramme for World Peace. 

This large purpose was frustrated by death, but the able and courageous 
jurist who was the head of the Department of State under Mr. Harding con- 
tinues in that high office under Mr. Coolidge. It is believed he had the en- 
tire confidence of his chief and he may in due time make known any plans 
that had passed the foetal state. 

The new steps in international relations taken by Mr. Harding’s adminis- 
tration cannot be regarded as approved and permanent benefactions until 
tested both by time and serious trial, but they have all men’s hopes and good 
wishes including, it is believed, those of Mr. Coolidge. 

If they stand the test and meet the trials Mr. Harding’s administration 
will have written a great and noble chapter in the history of international 
affairs and will take a far higher place than a cautious and honest pen can as 
yet more than tentatively suggest for it. 

Mr. Harding presents the moving spectacle of a man from among us, I 
shall venture to say, without education or intellect, or acquaintance with for- 
eign affairs greatly beyond those of thousands of his fellows, rapidly advanc- 
ing to the highest station and responsibility, there displaying kindly human 
traits and aspirations but no uncommon resolution, intelligence or elevation, 
yet faithfully attempting to lead us aright, steadily breaking down under the 
strain of his great public task, and dying because it was beyond his strength 
whatever his good-will might be. His views and utterances have something 
of common sense, and considerable of not uncommon humanity, but they are 
not informed by great sagacity or prescience, or enobled by feeling much be- 
yond that of his fellows. He seems only one of us on whom we had put great 
burdens. 

He remains in the friendly memory of his countrymen, and as he breaks 
and falls at the tiller, we see a hand apparently more resolute, a spirit less 
vocal, more cautious, taking the helm. We see the new pilot with loyal 
memories of the one whose labors he takes up and-whose voyage he remem- 
bers, seeking to complete and supplement what has been attempted and be- 
gun. 

We say to the one who is gone, “ Requiescat in Pace,’ and turn with hope 
and expectancy to the silent son of New England who takes his post of honor, 
responsibility and unbroken labor. May he deserve the confidence and sus- 
tain the hopes which he commands from his people, and bring the good Ship 
of State safely to “the haven where she would be,” the haven of just, 
honorable and ordered peace for her and all the nations of the earth. 

CHARLES NoBLE GREGORY. 
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SUITS BROUGHT BY FOREIGN STATES WITH UNRECOGNIZED GOVERNMENTS 


The Constitution of the United States extends the judicial power to 
a state or the citizens thereof and foreign states.” 
In a number of cases, both state and federal foreign states, both monarchies 
and republics, have been permitted to sue, provided they agreed to submit 
themselves to the court as private suitors with respect to counter-claims and 
set-offs. (King of Spain v. Oliver, 1 Pet. C. C. 217; King of Prussia v. Kup- 
per, 22 Mo. 550, 1856; Republic of Mexico v. Arrangoiz, 11 How. Pract. 1, 
N. Y. 1855; Republic of Honduras v. Soto, 112 N. Y. 310, 1889; State of Yu- 
catan v. Argumedo, 157 N. Y. Supp. 219, 1915; Kingdom of Roumania ». 
Guaranty Trust Co. 250 Fed. 341, 344, 1918; Kingdom of Norway v. Federal 
Sugar Refining Co. (The Gloria), 286 Fed. 188, 1923; 36 Har. L. R. 871, 
1923.) The same practice has existed in British courts. (King of Spain »v. 
Machado, 4 Russ. 560; Emperor of Austria v. Day and Kossuth, 3 DeGex, F. 
and J. 217, 222; U. 8S. of America v. Wagner, L. R. 1867, 2 Ch. App. 582.) 

Thus the right of foreign states to sue seems to be established under Anglo- 
American jurisprudence, but in order to exercise this right, (1) the purported 
foreign state must prove its existence, and (2) the persons purporting to rep- 


controversies between 


resent it in court must prove their right to do so. 


Courts have been inclined to admit only express recognition by the politi- 
cal organs of their own government in proof of the first of these facts. It is 
true that in 1819, Johnson, J., of the United States Circuit Court for South 
Carolina remarked in dicta with regard to the unrecognized republic of 
Buenos Ayres: “‘ Courts exercising jurisdiction of international law may often 
be called upon to deduce the fact of national independence from history, 
evidence, or public notoriety where there has been no formal public recogni- 
tion”. (Consul of Spain v. The Conception, 6 Fed. Cas. 359, 1819.) In 
1825, Best, C. J., in the British Court of Common Pleas seemed willing 


to admit the existence of Chili on evidence other than recognition by the 
British Government. (Yrisarri v. Clement, 2 Car. and P. 225, 3 Bing. 438, 
11 Moo. C. P. 308, 314.) On appeal, however, the decision turned on a dif- 
ferent point (2 Car. and P. 229, 3 Bing. 440) and the Chief Justice’s opinion 
was certainly not in accord with several opinions of Lord Eldon (City of 
Berne v. Bank of England, 9 Vesey Jr. 347, 1804; Jones v. Garcia del Rio, 
Turn and R. 296, 1823) which have subsequently been accepted as good law 
in both England and America. (Taylor v. Barclay, 2 Sim. 213, 1828; 
Thompson v. Powles, 2 Sim. 194, 212, 1828; Kennet v. Chambers, 14 How. 
38, 1852.) The present rule in both countries seems to be that stated by 
Marshall, C. J., in 1808: “It is for governments to decide whether they will 
consider St. Domingo as an independent nation, and until such decision shall 
be made, or France shall relinquish her claim, courts of justice must consider 
the ancient state of things as remaining unaltered, and the sovereign power 
of France over that colony as still subsisting.’”” (Rose v. Himely, 4 Cr. 240, 
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272, 1808.) For similar British opinion with regard to St. Domingo see Sir 
Wm. Scott, in the Manilla, Edw. 1, 3, 1808, and Sir Wm. Grant, in the 
Pelican, Edw. Appdx. D, 1809. 

The expediency of this rule can hardly be questioned. The recognition of 
a new state is usually a delicate matter, which may involve war with the 
parent state, and a court is clearly not the body to make such a decision. 
Even if recognition of a new state is made to depend on the fact of independ- 
ence, as suggested by Secretary of State John Quincy Adams in 1818 (1 
Moore, International Law Digest, 78) rather than on considerations of policy, 
still reliable information is necessary and a court has no means of obtaining 
reliable information on foreign affairs except through the executive of its own 
country. Where the existence of a new state and the abandonment of its 
claim by the former sovereign are matters of public notoriety, doubtless a 
court may, as Chief Justice Marshall suggests, take cognizance of the new 
state of things without express information from the political organs of its 
government, but short of such conditions, courts should consider recognition 
of new states as a political question. 

Do similar considerations require that recognition by the political organs 
of government be the sole proof of the capacity of certain persons to represent 
a foreign state? 

In many of the earlier cases this question is confused with the former. In 
absolute monarchies the state and the government are both personified in the 
monarch. One can not be recognized without the other. With the advent 
of constitutions and republics, however, the dissociation of state and govern- 
ment has been recognized, not only by theoretical writers, but also by gov- 
ernments and courts. It is possible for a state to exist and to be recognized 
and yet to have no government recognized as competent to represent it in 
foreign territory. In such circumstances is it deprived of its right to sue in 
foreign courts? A recent decision of the superior court of Massachusetts 
held that it was not. 

Mariano Viamonte y Fernandez was employed in the Mexican treasury 
until February, 1923, when he left with 140,000 Mexican pesos which he is 
thought to have placed in a locked box in the National Bank of Haverhill, 
Massachusetts. An attorney appeared in the name of “the Government of 
Mexico” and obtained a temporary restraining order from a Massachusetts 
judge forbidding removal of the contents of this box. The case was tried in 
the Superior Court of Essex County, Wait, J., in May, 1923, and during the 
proceedings the assistant district attorney presented, at the request of the 
Attorney General of the United States, a statement from the Undersecretary 
of State as follows: 


The Government of the United States has not accorded recognition 
to the administration now functioning in Mexico, and therefore has at 
present no official relations with that administration. This fact, how- 
ever, does not affect the recognition of the Mexican state itself, which 
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for years has been recognized by the United States as an “international 
person” as that term is understood in international practice. The ex- 
isting situation simply is that there is no official intercourse between the 
two states. 


The attorney for the plaintiff then moved to amend the charge so as to 
read “the United States of Mexico”’ instead of ‘‘the Government of Mex- 
ico.” The defendent questioned the right of the attorney to appear for the 
plaintiff on the ground that his authority was derived from a government not 
recognized by the United States. The court, however, continued the re- 
straining order after listening to evidence which showed that the Obregon 
government was in effective control of Mexico, that it maintained agents in 
numerous American cities who, though lacking exequaturs, performed the 
usual functions of consuls for Mexico, that it had a chargé d’affaires at the 
Mexican embassy building in Washington, who, though not officially re- 
ceived by the Department of State, actually represented Mexico, and that 
the present attorney acted under authority of the Obregon government. 
The court adverted to the possibility that pending negotiations between the 
United States and unofficial representatives of the Obregon government 
might soon result in recognition’, which, under general principles of inter- 
national law, would retroact to a time prior to the initiation of this case.? 
(Underhill ». Hernandez, 161 U. 8. 250, 253; Oetjen v. Central Leather Co., 
246 U.S. 297, 1918; Luther v. Sagor, L. R. (1921) 3 K. B. 532; but see 35 Har. 
L. R. 607.) 

Although the recognition of a new government is a matter of less political 
delicacy than the recognition of a new state, because complications with an 
existing parent state are not possible, still two practical objections can be 
urged against the assumption by a court of such an authority. (1) If the ex- 
isting unrecognized government never achieves general recognition, a subse- 
quent government which does will be likely to consider third states respon- 
sible for property of the state turned over to such usurping authority. Thus 
if an American court turned over Mexican property to the Obregon govern- 
ment and that government came to an end without achieving recognition, 
doubtless a later recognized government would hold the United States re- 


1 The United States officially recognized the Obregon government on August 31, 1923. 

2 The case presents a striking parallel to State of Yucatan v. Argumedo, 157 N. Y. Supp. 
219, 225 (1915). Argumedo, a revolutionary governor of Yucatan, left for New York with 
900,000 Mexican gold pesos, after being driven out by Alvarado, an adherent of Carranza, 
on March 17, 1915. This money he deposited in part in the Woolworth Building Safe De- 
posit Co., and on October 1, 1915, Yucatan, through representatives of Alvarado, began ac- 
tion in New York to enjoin its removal. A few days later, on October 19, 1915, the United 
States recognized Carranza as the de facto Government of Mexico. The New York Su- 
preme Court continued the injunction, holding that Yucatan as a foreign state could sue, 
that Alvarado as the appointee of Carranza properly represented it, and that ‘it makes no 
difference that the recognition followed by a few days the initiation of this action, for the 
recognition of the Carranza government relates back to its inception and all acts of the plain- 
tiff government of Yucatan, such as the bringing of this action, are ratified.” 
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sponsible for assisting in the conversion of Mexican property. (2) So far as 
non-recognition is used as an instrument of policy by the political depart- 
ments of government, it is rendered less effective if the unrecognized govern- 
ment can nevertheless represent the state in court. Thus we may suppose 
that if Obregon finds himself unable, without recognition, to secure the aid of 
American courts for the collection of Mexican claims in the United States, he 
will be more likely to meet American demands with regard to article 27 of the 
Mexican Constitution in order to obtain recognition. 

Considerations of this character may have influenced the recent refusal 
of federal and state courts to permit the Soviet Government to appear in 
behalf of Russia. But in these cases, the courts were confronted not merely 
with a lack of evidence showing recognition of the Soviet Government by the 
United States, but with positive evidence showing recognition of another 
government in Russia. Statements of the Department of State were sub- 
mitted showing that Boris Bakhmetieff had been formally received as Rus- 
sian ambassador during the Kerensky régime, July 5, 1917, and that he was 
still so received on August 5, 1921. In The Penza (277 Fed. Rep. 91, 93), 
the court quotes the State Department’s note of the latter date as follows: 

In reply the Department desires to inform you that the so-called Rus- 
sian Federated Republic has not been recognized by the Government of the 
United States, nor is Mr. Recht recognized by it as an agent or attorney 
of the so-called Russian Socialist Federated Soviet Republic. The 
status of Mr. Bakhmetieff as ambassador of Russia has not changed 
since this department’s letter to you of June 24, 1919. The inclosed 
copy of the July diplomatic list of foreign representatives in Washington 
contains on pages 4 and 5 the names of officials of the Russian Embassy. 

In Russian Socialist Federated Soviet Republic v. Cibrario (191 N. Y. Supp. 
543, 1921), decided December 23, 1921, the New York Supreme Court relied 
on the evidence with regard to recognition submitted in these federal cases. 
Similar evidence was used in Agency of Canadian Car and Foundry Co. v. 
American Can Co., 258 Fed. 363, 1919 and The Rogdai, 278 Fed. 294, 295, 1920. 
The case presented particular difficulty because the Soviet Government was 
seeking to recover property which had been intrusted to American jurisdiction, 
not by an earlier Russian Government, asin the other cases, but by itself. 
(See Borchard, 31 Yale L. J. 534.) In fact, however, the property belonged 
to Russia and not to the Soviet Government; consequently, accounting for it 
could properly be demanded only by a genuine representative of Russia.* 

In the Massachusetts case, however, no rival government of Mexico was 


*In Wulfsohn v. Russian Socialist Federated Soviet Republic, 192 N. Y. Supp. 282, 195 
N. Y. Supp. 472, 1922, the New York Supreme Court permitted the Soviet Government to 
be sued as a foreign corporation, holding that the usual immunities of a sovereign flowed 
from comity rather than law and so did not prevent suit against an unrecognized foreign gov- 
ernment. This seemed to neglect the fact that with the court’s theory in the Cibrario case 
the property attached really belonged, not to the Soviet Government, but to Russia which, 
by the same theory, was not represented in court at all. 
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recognized by the State Department. Undoubtedly, if the court had refused 
to act, Mexico would have sustained a serious loss. On the other hand the 
continuance of the restraining order did not involve the immediate passage of 
Mexican property to the Obregon government. Such action might well be 
deferred until a government is recognized in Mexico by the State Depart- 
ment. Finally, the State Department’s communication disclosed no 
national policy which would be affected by judicial assistance in the protec- 
tion of the property of Mexico, in fact it strongly intimated that Mexico, as 
an “international person’’, was entitled to such protection. 

In his International Law, W. E. Hall declares “no state has a right to with- 
hold recognition when it has been earned.” (7th ed., sec. 26.) Doubtless it 
is for the political departments to decide when a foreign government has 
earned recognition. The present case suggests, however, that recognition of 
a government actually in control of a foreign state ought not to be deferred 
except for the soundest reasons, and that if the policy of deferring recognition 
should be frequently applied, courts may develop the habit of resorting to a 
direct consideration of the evidence bearing upon the capacity of those pur- 


porting to represent the foreign state. 
Quincy WRIGHT. 


THE HAGUE ACADEMY OF INTERNATIONAL LAW 


The Hague Academy of International Law, founded, as the official title 
of the institution is careful to point out, ‘‘ with the codéperation of the Carne- 
gie Endowment for International Peace,’”’ was formally opened in the Peace 
Palace on Saturday, July 14, 1923. The courses of instruction began on 
Monday, July 16th, likewise in the Palace of Peace due, as is the Academy, 
to Mr. Carnegie’s generosity. The courses terminated August 28th, three 
days earlier than planned, owing to the celebration in The Hague, of the 
twenty-fifth anniversary of the accession of Her Majesty, Queen Wilhelmina 
to the throne of Holland. 

For the first period of instruction, short but intensive, ending on August 
3rd, some three hundred and six students had enrolled, but the quarters 
would not comfortably seat more than a hundred and thirty. Therefore the 
student body could not, for the first year, exceed this number. They were 
drawn from no less than twenty-nine different countries. In the second 
period, likewise short but intensive, beginning on the 13th of August and 
ending on the 28th, three hundred and fifty students had registered, but 
because of the limited space at the disposal of the Academy in the first year 
of its activity, not more than a hundred and thirty could be accommodated. 
The students making up this number were drawn or rather came, as they 
were neither enticed nor persuaded—from thirty-one different countries. 

The language spoken by the lecturers gathered from fourteen different 
countries was French. The courses were given in French, and they were 
understood in French by the students of thirty-one different nationalities. 
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The Administrative Council of the Peace Palace, in which the Academy is 
housed, is already taking steps to provide more adequate quarters for the 
students who contemplate attending the Academy in the coming year. 

Not to have failed in the first year would have been a success; to have 
succeeded demonstrates the attraction of an Academy of International Law 
giving its courses in the Peace Palace, the home of the Permanent Court of 
International Arbitration and of the Permanent Court of International 
Justice, in the little city of The Hague, which has become, because of the 
Peace Conferences of 1899 and 1907, the center of practical internationalism. 

The best way to give an idea of the courses at The Hague, of the lecturers 
offering them, and of the student body attending, is to reproduce the items 
in question from official documents. The official program contains the 
names of the lecturers, the institutions with which they are connected, the 
titles and number of hours of their courses: 


First Period 


Baron Korff of Russia, Professor at the School of Foreign Service, George- 
town University, Washington, and Professor at Columbia University, 
New York City, United States; The Historical Development of International 
Law from the Seventeenth Century. 10 hours. 

N. Politis, former Minister of Foreign Affairs of Greece, Honorary Professor 
of the Faculty of Law, University of Paris, France: Theory and Practice 
of International Arbitration. 10 hours. 

James Brown Scott, Professor at the School of Foreign Service, Georgetown 
University, Washington; Secretary of the Carnegie Endowment for Inter- 
national Peace, Washington, United States: The Conduct of Foreign Affairs 
in a Democracy. 10 hours. 

James Brown Scott: Law, Custom and Comity. 6 hours. 

Right Honorable Lord Phillimore, former Lord Justice of Appeal, Great 
Britain: The Rights and Fundamental Duties of States. 6 hours. 

A. G. de Lapradelle, Professor of International Law at the University of 
Paris, and Co-Director de |’Institut des Hautes Etudes internationales, 
Paris, France: Freedom of the Seas. 5 hours. 

Jonkheer van Eysinga, Professor at the University of Leyden, President of 
the C onsultative Committee of Communications and Transit of the League 
of Nations, Leyden, Holland: Rivers and International Canals. 5 hours. 

Charles de Visscher, Professor at the University of Ghent, Belgium: The 
Responsibility of States. 6 hours. 

H. Triepel, Professor at the University of Berlin, Germany: The Relations 
between Municipal and International Law. 3 hours. 

L. Strisower, Professor at the University of Vienna, Austria: Ezterritoriality 
and lis Principal Applications. 3 hours. 

Alejandro Alvarez; Counselor of the Ministry of Foreign Affairs of Chile, 
member of the Permanent Court of Arbitral Justice at The Hague: The 
Pan American Union. 3 hours. 


Eugene Borel, Professor at the University of Geneva, President of the 
Anglo-German and the Japanese-German Mixed Commission, Geneva, 
Switzerland: International Organization of the Red Cross. 2 hours. 
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B. Loder, President of the Permanent Court of International Justice, The 
Hague, Holland: Arbitration and International Justice. 1 hour. 

Antonio 8. de Bustamante, Professor at the University of Habana, Senator 
of Cuba, Judge of the Permanent Court of International Justice, Habana, 
Cuba: The Permanent Court of International Justice. 1 hour. 

Nicholas Murray Butler, President of Columbia University, New York City, 
United States: The Development of the International Mind. 1 hour. 


Second Period 


M. Le Fur, Professor at the University of Rennes, France: General Theory of 
the State. 10 hours. 

M. Basdevant, Professor at the University of Paris, France: General Theory 
of Treaties. 10 hours. 

Arrigo Cavaglieri, Professor at the Superior Institute of Economic and 
Commercial Sciences of Rome, Italy: The Effects of Change of Sovereignty. 
5 hours. 

L. de Hammarskjéld, Governor of the Province of Upsala, former President 
of the Council of Ministers of Sweden: Neutrality in General. 6 hours. 
George Grafton Wilson, Professor at Harvard University, United States: 

Territorial Waters, Closed Seas, Straits. 5 hours. 

K. Neumeyer, Professor at the University of Munich, Germany: /nter- 
national Unions. 5 hours. 

Ellery C. Stowell, Professor in the American University, Washington, 
United States: Duties of Consuls. 5 hours. 

Edwin M. Borchard, Professor at Yale University, United States: Protection 
Accorded to Nationals in Foreign Countries. 3 hours. 

Baron Albéric Rolin, Emeritus Professor at the University of Ghent, Honor- 
ary President of the Institute of International Law, Belgium: Extradition. 
3 hours. 

Sir J. Fisher Williams, K. C., British Adviser to the Committee on Repara- 
tions, Great Britain: Questions of International Finance. 3 hours. 

André Mandelstam, former Jurisconsult to the Ministry of Foreign Affairs 
of Russia: Protection of Minorities. 3 hours. 

André Weiss, Professor at the University of Paris, Vice President of the 
Permanent Court of International Justice, France: The Jurisdiction of 
Courts in Suits Against Foreign States. 2 hours. 

James Wilford Garner, Professor at the University of Illinois, United States: 
International Regulation of Aérial Navigation. 2 hours. 

Francisco de la Barra, former President of the Republic of Mexico: Mediation 
and International Conciliation. 1 hour. 


The session of the Academy for 1923 was in the nature of things an ex- 
periment. A large number of courses was offered in order to show the field 
which, in the opinion of the Curatorium of the Academy, could properly be 
offered at this time. It will be observed that war, as such, was excluded, as 
in the belief of the Trustees (called the Curatorium) the minds and thoughts 
of men and of nations had not sufficiently returned to the ways of peace to 
permit a discussion of the laws and customs of war with that detachment 
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which science requires. Without attempting to outline the nature and ex- 
tent of the courses to be offered in the forthcoming session of the Academy, 
which will begin on the 14th day of July, 1924,' it is safe to say that the 
courses will deal only with questions of peace; that they will be of an 
advanced character, few in number and of many hours duration; and that 
in most, if not all, seminars will be conducted by the different instructors. 
The seminar method was tried this year at the first session of the Academy 
and found to be possible with students of many nationalities. 

It is advisable to show in the form of a table the number of students en- 
rolled, the nationality and the occupations of the students attending the 
first two sessions of the Academy: 


First Session 


The Netherlands............ Es 3 
Czechoslovakia. ............ 2 
Total enrolment, 306, of which 21 were women. 
Occupations 

Members of the Diplomatic Service... 48 
Students of Universities and Colleges. 43 
Officers of Administrative and Financial Service.................. 27 
Members of the Consular Service...............cecceeceeccecees 12 


“eevee 


1 Information regarding admittance to the Academy may be obtained from the Secretary, 
Carnegie Endowment for International Peace, 2 Jackson Place, Washington, D. C. 
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Second Session 


The Netherlands............ 3 
3 
Total enrolment, 350, of which 35 were women. 
Occupations 

Members of the Diplomatic Service... 51 
Students of Universities and Colleges..................20.000005- 55 
Officers of Administrative and Financial Service.................. 29 
Members of the Consular Service. 15 
Auditors (occupation not stated)... 26 

350 


The success of the Academy must necessarily depend upon the students. 
This, they realized, and in the first term organized themselves into a body 
under the title of ‘Association of Students and of Former Students of the 
Academy of International Law at The Hague.” The purpose of the associa- 
tion is to keep former students in touch with the Academy; to administer to 
the comfort of present students by securing for them adequate and yet 
inexpensive lodgings at The Hague, and by the formation of branch associa- 
tions in every country, to bring prospective and future students into com- 
munication with the Academy. The Association has a Bureau and a Council 
consisting of a member and a deputy from each country having students at 
the Academy. The Bureau consists of five members: 

President, James J. Mayes, Colonel, U. 8. Army (Paris). 


Vice President, Jean E. Teyssaire, LL.D. 
Secretary-Treasurer, Mrs. C. A. Kluyver, attached as Secretary in the 
Ministry of Foreign Affairs of The Netherlands. (The Hague.) 
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Lufs Ricoy, Counselor of Legation, former Chargé d’Affairs of Mexico. 
Jin Papdnek, LL.D., Secretary to the Ministry of Foreign Affairs of 
Czechoslovakia (Prague). 


The Honorary President of the organization is Mr. James Brown Scott. 

It will be observed that professors appear in the list of students—eleven 
in the first period, twelve in the second. This is a very hopeful sign, as it 
means that the professors registered, duly enrolled themselves as students of 
the Academy and attended its sessions. One of the purposes of the Academy 
is to internationalize the teaching of international law by the presence of 
lecturers of different nationalities. It was believed that drawn from differ- 
ent countries, they would meet, as it were, upon neutral ground; that they 
would not only expound to the student body, likewise drawn from different 
nationalities, but discuss among themselves the theory and practice of 
international law as it obtains in their respective countries. Year by year 
lecturers will come from other countries, and in a few years at most, teachers 
of international law from every one of the civilized countries will have met 
their colleagues of different nationalities at The Hague. By personal contact 
they will learn their various points of approach, the reasons for divergent 
practices, and be in a position to suggest means by which these divergencies 
may be overcome in practice as they are in theory. 

In a fewer number of years students will have come from every civilized 
nation. They will have listened in the class-room to professors of different 
countries, and discussed with them in the Seminar questions of international 
law. They will learn that the differences which separate are slight, in 
comparison with the bonds which unite them. 

One of the students from Mexico related the following incident, which 
applies to the world at large, as well as to his fellow-countrymen: 

An Indian in the mountains saw, towards evening, an object in the 
distance which seemed to him to be a monster. On approaching it, he found 
it to be a human being, and on reaching it, his brother. 

James Brown Scorrt. 


THE INSTITUTE OF INTERNATIONAL LAW 


The Institute of International Law celebrated the fiftieth anniversary of 
its foundation at Ghent in the year 1873, by a special meeting, held in the 
very room, in the Town Hall in the City of Ghent where fifty years previously 
a few devoted publicists from different parts of the world met to establish 
it, and where it was actually constituted. 

The moving spirit, as he was then called, “founder,” as he is gratefully 
known today, was Gustave Rolin-Jaequemyns. He stated the purpose of 
the meeting in a few well-turned paragraphs. The burgomaster replied. 
A half century later, Baron Edouard Rolin-Jaequemyns, President of the 
Institute of International Law and son of its founder, delivered in the same 
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room and in the presence of the Burgomaster who replied as did his prede- 
cessor fifty years before, a short appreciation of the Institute. As a child, 
the Baron had been present at the founding. His uncle, Baron Albéric Rolin, 
Secretary-General of the Institute, had been an Assistant Secretary fifty 
years earlier. With these two exceptions, all are dead who took part in the 
first session. But their good deeds have not, as is often the case, been ‘‘in- 
terred with their bones”; they have redounded not only to their personal 
credit, but they have made for the benefit of mankind. 

The Institute of International Law was founded within two years of a 
war between France and Germany. The anniversary meeting at Ghent and 
the session at Brussels took place within five years of a war between France 
and Germany. The victor of the earlier day is the vanquished today, and in 
large degree, because of the violations of the rules of international law based 
on justice, which the Institute of International Law has formulated quietly 
and unobtrusively, but surely, from the very moment of its organization to 
the present day. The motto of the Institute is Justitia et Pace, and the 
experience of the past fifty years and their tragic culmination show that it is 
only through justice that peace can be had. 

The meeting of the Institute at Ghent, although it was a commemoration 
of the founding, was not without importance, and in a certain sense it may 
be said to mark the re-founding of that beneficent institution. It has long 
been a source of anxiety to many of its members that the Institute is a 
voluntary association, without a legal standing in any country. Its mem- 
bership of one hundred and twenty at most—sixty members and sixty as- 
sociates drawn from the countries at large—either prevents its assuming a 
national character, or causes it to be looked upon with disfavor. It has no 
fixed habitation. The Treasurer, M. Mercier, is a Swiss, and lives at Lau- 
sanne; the Secretary-General, since the last session, is M. Nerincx, a Belgian 
and resident of Louvain; the President for the forthcoming session to be held 
at Vienna, is M. Strisower, an Austrian and resident of Vienna. It is, in- 
deed, provided that the seat of the Institute is the residence of the Secretary 
General, but the Secretary-General changes from time to time. What would 
happen if the Institute should fall heir to real estate, or if it should receive 
a large and generous donation? Or what is more probable, if suit should be 
brought against it, or if for one reason or another, it should find it desirable 
to appear as plaintiff in a court of justice? These are problems which should 
occur to members of an international organization. They have; and they 
have been discussed. M. Politis had the happy idea of proposing at the 
commemorative meeting held in Ghent, the incorporation of the Institute 
under the Belgian law of October 25, 1919, which assures to international 
associations of a scientific nature the privileges of a national body, without, 
however, depriving them of their international character. He graciously 
said that such an action would render ‘‘a legitimate homage to the noble and 
generous Belgian nation, whose soil has been the cradle of the Institute and 
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whose subjects have contributed in such a large measure to its formation, 
its proceedings and its prosperity.’ The proposal was unanimously adopted, 
with the understanding that the definite project of incorporation be laid 
before the Institute at its next meeting for consideration and approval. 

The adoption of this resolution on August 5th at Ghent, looking to the 
incorporation of the Institute, was appropriately the first resolution of the 
association to be presented and to be adopted by the Institute. 

It has been difficult for the Institute to resume its scientific labors in- 
terrupted by the war. It met in extraordinary session at Paris in the spring 
of 1919, to take steps to arrange its program and to provide for its future 
activity. Two years later an administrative session was held, again at 
Paris, to elect members and associates to fill vacancies in its membership, 
which were unfortunately numerous. In October, 1921, the Institute met 
at Rome, and it may perhaps be said that the great achievement of the 
session was the demonstration that members of the Institute coming from 
Allied and enemy countries could again collaborate in the peaceful fields of 
science. In the last days of August and the first of September, 1922, the 
Institute met at Grenoble, and with much good will and even more tact, 
adopted a resolution concerning double taxation and another resolution 
regarding the peaceful settlement of judicial conflicts. The reporter of the 
first resolution was a distinguished publicist of a former Central Empire, and 
the reporter of the second, likewise a distinguished publicist, belonged to an 
Allied Power. But appropriately enough, the scientific labors were to begin 
with the return of the Institute to Belgium, where the Rolins, fifty years 
before, had rocked the cradle, and where the Rolins, brother and son, con- 
ducted the proceedings. 

Three subjects busied the members; one was the question of international 
associations, another, the legal interpretation of Article 10 of the Covenant 
of the League of Nations,! and the third, the execution of foreign judgments. 

Again, Mr. Politis took the initiative, and it is due to his intelligence, skill 
and tact that a draft of an important convention on international associa- 
tions was adopted. The preamble states it to be in the interest of interna- 
tional life to favor the development of international associations of a non- 
money-making kind; that such associations should not be obliged to renounce 
their international character and to assume the position of mere domestic 
corporations; that if they did so, they would, according to existing law, be 
necessarily treated as creations of the state in which they were incorporated, 
and might not be able to receive the recognition and protection in other 
states for the accomplishment of their international mission. 

It was recognized, however, that an association seeking to do business in 
any country would necessarily need to comply with the laws of that country. 


_ * Because of the importance of this question it will be considered in an editorial comment 
in the January number of the JourNat in connection with the amendment to this famous 
article, adopted by the League of Nations in September 1923. 
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And the problem before the Institute was to devise some method by which 
the nation in which the association was incorporated, or in which it sought 
to transact its affairs could supervise the association without, however, 
interfering with its status in a foreign country or the performance of its 
duties elsewhere. In other words, the line was to be drawn between an 
association international in essence, in its objects, in its activities, and an 
association of an international activity, but with a national character. It 
was therefore necessary to define international associations in the terms of the 
proposed convention. This is done in Article 2 of the project. They are 
associations of a private character, of which subjects or groups of different 
countries may be members. They are not to be money-making and their 
purpose must be international. The obligation that the association submits 
to the law of the state in which it is organized is not to deprive it of its inter- 
national character, if it complies with certain conditions. The requirements 
are set forth in the third article, which provides, among other things, that 
the articles of association must clearly indicate the name of the organization, 
its object, its place of business (temporary or permanent), the names of 
members and the method of appointment, the rights, the duties and re- 
sponsibilities of members, the method of operation, the place and the period 
of meetings, the method of revising the articles of association, and the con- 
ditions, forms and effects of dissolution. So far the procedure is national. 
The fourth article introduces the international element, providing for regis- 
tration and official notice of the articles of association. For this purpose an 
international commission is to be created at Brussels, to be composed either 
of special members or of the diplomatic representatives of the contracting 
Powers accredited to the Belgian Government. In other words, an inter- 
national union of a particular kind and for a specified purpose is to be created. 
There is placed at its disposal an executive known as the Permanent Bureau. 
As in other international unions, the expenses of it are to be paid in the pro- 
portions laid down by the International Postal Union. 

Articles 5, 6, 7 and 8 are of an administrative character. Article 5 pro- 
vides, among other things, the manner in which the articles of association are 
to be registered and requires a list of the representatives of the association, 
especially the names of those who have the right to sue and to be sued in its 
behalf and to receive and expend money. For the services to be rendered 
by the Bureau fees are to be charged; they are not, in any case, however, to 
exceed the expenses of the Bureau. Article 6 provides that upon compliance 
with the provisions of Article 5, the Bureau must, upon request and upon 
the payment of proper fees, deliver to anybody making the request, copies 
of the articles of association and of the lists of representatives. Four months 
after the formalities of Article 5 have been complied with, the international 
association in question is to enjoy in the contracting states all the advantages 
attaching to incorporation. This might, however, be granting to an inter- 
national association more rights than it is entitled to; hence, any state may 
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refuse to recognize the association as a corporation if its purposes or its 
representatives appear to constitute a danger to its public order. The duty 
of the Permanent Commission is in such a case to notify the association of 
the refusal of a particular state. The association may, within a period of 
four months after such notification, appeal against the action of the state 
either before the Permanent Court of International Justice at The Hague, or 
some other judicial body (Article 7). Of course, the State may, if it chooses, 
grant to an international organization greater rights and privileges than those 
enjoyed by an ordinary domestic corporation. To prevent doubt on the 
subject, Article 8 specifically so states. 

The international organizations thus recognized may, without special 
authorization, bring suit, purchase property, and, generally, undertake all 
transactions within the scope of their incorporation, subject, however, to the 
laws of the country in which the act is to be performed (Article 9). This 
means, of course, that they many acquire real property necessary to carry 
on their undertakings, and with the permission of the state, additional 
realty (Article 10). They may take legacies and donations, but the au- 
thorization of the state may be required (Article 11). The name and trade- 
marks of the associations are to be protected as in the case of a commercial 
organization (Article 12). They likewise are to have the same financial 
rights as national organizations of a similar kind (Article 13). But their 
activity in any and every case must be within the scope of their articles, and 
beyond this scope they are entitled to no protection by the local laws (Article 
14). They may sue, but only in accordance with the laws of the community 
(Article 15), and for the sake of clearness, Article 16 wisely provides where 
and how suit may be brought in the case of real, personal or mixed property. 

It may happen that a conflict arises between two international associations. 
In such a case the conflict may be laid before the Permanent Commission 
at Brussels, which shall act as arbitrator or amiable compositeur. 

Heretofore, the project considers the creation of international organiza- 
tions, and the transaction of their various business in accordance with the 
proposed international convention and the laws of the contracting parties. 
The corporation, however, may pass out of existence—a situation covered 
by Article 18. It is to be deprived of its juridical personality; (1) if it em- 
ploys its income and its capital contrary to the provisions of its articles of 
incorporation; (2) if it becomes notoriously insolvent; (3) if it wilfully neg- 
lects to comply with the regulations of Article 5, paragraph 2, requiring every 
international association to furnish the Permanent Bureau with the lists of 
its representatives, particularly those having the right to bring suit and to 
receive money in its behalf; (4) if going beyond the purpose for which it was 
incorporated, its acts are contrary to public order of the country seeking its 
dissolution. In the first three cases, dissolution is pronounced by the Perma- 
nent Commission at Brussels, with the right of appeal within four months on 
the part of the association, as is provided for in Article 7. In the fourth 
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case, the dissolution is to be pronounced by the country in question, with the 
same right of appeal within four months, in accordance with Article 7. In 
the first three cases any contracting state may consider the action of the 
International Commission as dissolving the corporation as far as the particu- 
lar state is concerned. The international association is not dissolved for 
those states which may not care to avail themselves of the decision of the 
International Commission. In the fourth case, however, the international 
association is dissolved and deprived of its legal personality in all of the con- 
tracting states. 

The third question, concerning the effect to be given to foreign judgments 
is one which has occupied the attention of the Institute for many years. It 
presents itself from time to time, as it requires reconsideration. The mem- 
bers and associates of the Institute seemed to be of the opinion that there is a 
fundamental distinction between the Continental practice on the one hand, 
and the practice of the English-speaking world on the other. If we look at 
the outward form, this isso. If, however, we probe beneath the surface, we 
see that Continental countries and the English-speaking world are attempt- 
ing in different ways to accomplish the same object. The careful and elabo- 
rate discussion of the principles involved made this sufficiently clear—so 
clear indeed that the Institute, instead of taking action upon the project 
as presented or amended, directed the commission to report at the next ses- 
sion a project of a general nature meeting the requirements of Continental 
and Anglo-American jurisprudence. 

This next session is to be at Vienna in the latter half of September, 1924. 
As already stated, M. Strisower is to preside at this session. In this difficult 
and arduous task for one whose native language is not French, he will be 
greatly aided by the Vice-President, M. Politis, who, Greek by birth, was 
educated in France, and who, before he returned to his native land to be 
Minister of Foreign Affairs, was Professor of International Law at the 
Universities of Poitiers and Paris. 

A word should be said in conclusion about the attendance of the session 
and the election of members. 

The members elected were: 

M. de Blociszewski, Professor at the School of Political Science and Coun- 


selor of the Imperial Embassy of Japan at Paris. 
A. Pearce Higgins (England), Professor of International Law at the Univer- 
sity of Cambridge. 
Josephus Jitta, Minister of State of Holland. 
Bernard Loder (Holland), President of the Court of International Justice. 
Alfred Nerinex, Professor of the University of Louvain, Senator of Belgium. 
The Marquis Paulucci de Calboli (Italy), Italian Ambassador to Spain. 
Joaquin Fernandez Prida, Professor at the University of Madrid, formerly 
Minister of Justice (Spain). 
Hans Wehberg, Director of the ‘‘German League of Nations.” 
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The following were elected Associates: 


Luis Anderson of Costa Rica, formerly Minister of Foreign Affairs. 

Eugéne Audinet, Professor at the University of Poitiers (France). 

Jacques-Louis-Eugéne Dumas, Publicist and Magistrate at Paris. 

Maurice Bourquin, Professor at the University of Brussels. 

Ernest A. J. Mahaim, Professor at the University of Liége. 

José de Yanguas Messia, Professor at the University of Madrid. 

Démétre Negulesco (Roumania), Deputy Judge of the Permanent Court of 
International Justice. 

Karl Neumeyer, Professor at the University of Munich. 


Because of his long and eminent services and his indefatigable devotion to 
the Institute, Baron Albéric Rolin was elected Honorary President, and to 
succeed him as Secretary General, Professor Nerincx, his son-in-law, was 
elected. 

The session was in effect a conference on international law and procedure. 
Thirty-two members and an equal number of associates were present, making 
in all sixty-four. Unfortunately the members of the Permanent Court of 
International Justice were prevented by official business from being present; 
otherwise, a large and distinguished session would have been larger and more 
distinguished. And the 64 members represented no less than twenty states. 
Arranged in order of their names in French (the language of the Institute) 
they are Germany, Austria, Belgium, Colombia, Costa Rica, Denmark, the 
United States, British Empire, Spain, France, Greece, Italy, Japan, Mexico, 
Norway, the Netherlands, Russia, Kingdom of the Serbs, Croats and Slo- 
venes, Turkey (Armenia) and Venezuela. 

In constitutional law we say that it is well to return to first principles. 
We may not inappropriately say that it is well for the Institute to return 
betimes to the land of its birth. 

James Brown Scorr. 
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RENEWAL OF DIPLOMATIC RELATIONS BETWEEN THE UNITED STATES AND 
MEXICO 

On August 31, 1923, the State Department announced that the Govern- 
ment of the United States and the Government of Mexico, in view of the 
reports and recommendations that their respective Commissions submitted 
as a result of the American-Mexican Conferences, held at the City of Mexico, 
from May 14 to August 15, 1923, had resolved to renew diplomatic relations. 

It is reported that the records of the conference at Mexico City, signed on 
August 15, contain the Mexican Government interpretations of the subsoil- 
petroleum and agrarian legislation acceptable to the American delegates, 
and an expression of the government’s intention to follow these interpreta- 
tions in good faith.! 

On September 8, 1923, the Secretary of State announced that the two 
governments had signed on that day a general claims convention for the 
settlement of all claims by the citizens of each country against the other, 
arising since the signing of the claims convention on July 4, 1868, except 
claims embraced within the terms of a special claims convention to be signed 
in Mexico City. The special claims convention it was stated, will provide for 
the settlement of all claims arising from losses or damages suffered by Ameri- 
can citizens through revolutionary acts accompanying the disturbed con- 
ditions of Mexico within the period from November 20, 1910, to May 31, 
1920. Both claims conventions were negotiated by the American-Mexican 
Commission at Mexico City, and are subject to ratification in accordance 
with the respective constitutions of the United States and Mexico. 

It is understood that the records of the conference, as well as the exact 
texts of the two claims conventions, will not be published until they are 
presented to the American and Mexican Senates. After that time it is the 
hope of the JourNAL to publish an article dealing with the terms of the 
settlement of the long-standing, complex and serious difficulties between the 
Republic of Mexico and the United States of America. 


THE HAITIAN CLAIMS COMMISSION 


On September 16, 1915, the plenipotentiaries of the United States of Amer- 
ica and of the Republic of Haiti signed a treaty at Port-au-Prince, having for 
its objects the strengthening of the amity existing between the two countries, 
the remedying of the condition of the revenues and the finances of Haiti, the 
maintenance of the tranquillity of that Republic, and the carrying out of 
plans for its economic development and prosperity. 


1 New York Times, August 16, 1923. 
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Article XII of said treaty provided that the Haitian Government would 
execute with the United States a protocol for the settlement, by arbitration 
or otherwise, of all pending pecuniary claims of foreign corporations, compan- 
ies, citizens or subjects against Haiti. 

Acting by virtue of said provision, the parties entered into a protocol on 
October 3, 1919, under Article II of which the Government of Haiti agreed to 
constitute forthwith a Claims Commission of three members, one to be nomi-. 
nated by the Secretary of State for Finance of Haiti, one by the Secretary of 
State of the United States, and the third, who shall not be a citizen of either 
party, to be nominated by the Financial Adviser, the three members so nomi- 
nated to be appointed by the Government of Haiti. 

Article III provided the Claims Commission should have jurisdiction to 
examine and pass upon all pecuniary claims against Haiti, but that it should 
not have jurisdiction to consider or pass upon: 

(1) The indebtedness represented by the three bond issues of 1875, 
1896 and 1910, now outstanding; 

(2) That to the Banque Nationale de la Republique d’Haiti, as of 
December 31, 1916, as acknowledged by the Haytian Government on 
the 12th of April, 1919; 

(3) The sum due as interest as this sum wil] have been verified and 
admitted by the Financial Adviser, upon the bonds of the Compagnie 
Nationale des Chemins de Fer d’Haiti, duly authorized and bearing 
the guarantee of the Haytian Government, to the amount of $3,544,- 
548.74; and 

(4) So much of the sum due to the Compagnie des Chemins de Fer 
de la Plaine du Cul-de-Sac on account of the interest guarantee upon its 
bonds as has not hitherto been in dispute between the railroad and the 
Haytian Government, the Government having recognized its obligation 
to pay to the Compagnie des Chemins de Fer de la Plaine du Cul-de-Sac 
a sum equal to $41,280 per annum, less the net profits of the railroad. 


Provision for the payment of these claims has been otherwise arranged for. 

The Claims Commission was to proceed, as soon as constituted, to hold 
meetings at Port-au-Prince or elsewhere in the Republic, to formulate rules 
for the filing and adjudication of claims, and to examine and decide upon 
every claim within two years from the date of its first meeting, a majority 
vote constituting a binding decision. 

It was further provided that the Claims Commission would determine the 
proportion of each award to be paid in cash and in bonds and, for this pur- 
pose, it was empowered to state said amounts respectively in the certificate 
of award to be issued to each creditor in whose favor an award is made, and 
which is to be surrendered by him to the Secretary of State for Finance upon 
payment of the award. 

It was agreed that each member of the Claims Commission should receive 
$8,000 gold per annum as salary and $2,000 as expenses, and the Commission 
was authorized to retain the services of such assistants and experts as would 
be required for the proper discharge of its duties. 
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On October 30, 1922, President Louis Borno proclaimed a law providing 
the forms of oaths of the members and personnel of the Commission, granting 
it power to secure necessary evidence, and stating that the decisions of the 
Commission would be without right of appeal, except for anterior diplomatic 
conventions, and appropriating $50,000 for the necessary expenses of the 
Commission. The law also conferred power to settle the pecuniary claims of 
Haitian companies, societies, citizens or subjects. 

A Presidential decree, issued December 11, 1922, appointed as members of 
the Commission Messrs. Abel N. Leger, Haitian citizen, John 8. Stanley, 
American citizen, and Hector Saavedra, Cuban citizen, and further provided 
that Messrs. Rene Delage, M. Briscoe, C.B.E., and Oscar Scarpa, respec- 
tively delegated by France, Great Britain and Italy, shall replace, in their 
turn, the third member of the Commission, Mr. Hector Saavedra, when the 
claims of their respective governments shall come before the Commission. 
A council composed of three Haitian lawyers was appointed to represent the 
Haitian Government before the Commission. 

On February 6, 1923, the members of the Commission issued their rules of 
procedure. They provide for a Secretary-General, three assistant secreta- 
ries, an accountant, an interpreter-translator and four typists. Although 
they provide that the examinations and the debates should take place in 
French, the members of the Commission who so desire, may, at any time, re- 
quire such oral or written translation in English as they shall deem necessary. 

All claimants must present their cases not later than August 31, 1923 (it 
is reported that the time has been extended to December 31, 1923), at the 
office of the Secretary-General, and shall there file, with the originals of 
all supporting documents, a brief in four copies “establishing the recital of 
their claims, the principle and validity of their claims’’ with an inventory of 
the documents invoked in support thereof. Within a month after the Com- 
mission has delivered the brief of the claimant to the Haitian Government, 
the latter, by its attorneys, shall file its counter-brief, in four copies, with the 
original of all documents in support and with an inventory of the same at- 
tached. The Commission is authorized, if it deems proper, and within the 
periods which it may fix, to require replies or counter-replies from the parties. 

It holds two hearings a week, one on Wednesday and the other on Friday 
from 2.30 to 4.30 p.m. Their decisions are required to state the reasons 
therefor and to be drawn up in writing. To date about five hundred claims 
have been filed, ranging from one gourde (twenty cents) to large sums of 
money. So far about fifty decisions have been rendered. 

The President of the Commission, Abel Leger, is a son of the late J. N. 
Leger, for many years Minister of Haiti to Washington. He is a dis- 
tinguished member of the Haitian Bar and presides in an efficient and satis- 
factory manner. Mr. Saavedra is a prominent Cuban lawyer, who has also 
served in the Diplomatic Corps of his country, and who is giving his best 
efforts as a member of the Commission. The American member, Mr. Stan- 
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ley, has a record of excellent service rendered in the Philippines and is trying 
in every way to assist Haiti in adjudicating its claims, so that when the work 
of the Commission is terminated, Haiti will again have a clean slate, with no 
outstanding claims against the Government. 

8S. PENFIELD. 


THE PLATT AMENDMENT 


No subject is, or can be, in the eyes of the Cuban people, more important 
or transcendental than the so-called Platt Amendment. The Platt Amend- 
ment is, so to speak, the keystone in the arch of Cuban relations with the 
United States. It is either a guarantee of Cuban independence, sovereignty 
and freedom, or it is merely a bond of Cuban servitude to the United States 
and a threat to Cuban institutions and to self-government in Cuba. It 
seems quite natural, therefore, that it should be made the subject of serious 
consideration and study by intelligent and patriotic Cubans. From a 
Cuban point of view, the effort of Dr. Machado? is really illuminating and 
useful. His queries—What is the scope of the Platt Amendment? When 
can the American Government intervene in Cuba? Who can decree the 
intervention? Is Cuba a free and sovereign people or a protectorate of the 
United States?—are questions really interesting from an international as 
well as from a Cuban point of view. It is doubtful, however, whether any 
serious discussion of the Platt Amendment along purely legalistic lines, no 
matter how elaborate such discussion may be, can really do much to clear up 
a situation which is largely the result of historical facts and circumstances 
and so decidedly a question of political action based on present social, po- 
litical and economic conditions and forces which no intelligent and candid 
observer can fail to recognize. 

Historically considered, the Platt Amendment is not the result of “a 
change of front and of men in American politics,” as contrasted with the 
formal declarations of Congress in the famous joint resolution of April 20, 
1898. The solemn promise made in those declarations has been indeed 
fully discharged by the United States. Cuba is to-day a free and inde- 
pendent republic, and the control of its government is in the hands of its 
own people. Originally, the Platt Amendment was largely the result of 
existing conditions in the island. Cuba was totally inexperienced in the 
practice of self-government. Four centuries of Spanish domination had 
unequivocally left their mark on the social, political and economic life of the 
island. The people were generally uneducated in the practice of political 
self-restraint and tolerance. Those who had fought in the war of independ- 
ence showed no disposition to let other Cubans, especially those who had 
been identified with the old Spanish régime, share in the honors and re- 


‘La Enmienda Platt. Estudio de su alcance e interpretacién y doctrina sobre su aplicacion. 
By Luis Machado y Ortega. La Habana: Imprenta “El Siglo XX,” 1922, pp. 150. 
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sponsibilities of the new government which was to be established in the 
island. Group and personal animosities and ambitions were already looming 
up in the horizon as a sure source of political disturbances, threatening the 
peace and prosperity of Cuba. The whole world was apprehensive of 
trouble. Few really believed in the stability of any Cuban government. 
Most everyone thought at the time that life, liberty and property would be 
constantly endangered by the quarrels of political factions. 

It is natural, therefore that, in view of the fact that the United States had 
gone to a war with Spain in order to give Cuba its independence, thus assum- 
ing a moral responsibility before the world for the future political conditions 
that might develop in the island, the fear should have been entertained in this 
country, a fear which has been sadly justified on several occasions by Cuban 
events, that sooner or later the United States would be compelled to inter- 
vene in some way or other in the internal affairs of Cuba for the purpose of 
maintaining law and order there and to prevent the development of a state 
of things in the Republic which might be highly detrimental to the interests 
of the United States. Explaining the reasons for the necessity of having 
some such provision as the Platt Amendment incorporated in the fundamen- 
tal law of the Republic, the author of it, Mr. Root, as Secretary of War, and 
as such charged with the handling of Cuban affairs, said in a letter of in- 
structions sent, under date of February 9, 1901, to Major-General Leonard 
Wood, Military Governor of Cuba: 


It is plain that the government to which we were thus to transfer our 
temporary obligations should be a government based upon the peaceful 
suffrages of the people of Cuba, representing the entire people and 
holding their power from the people, and subject to the limitations and 
safeguards which the experience of constitutional government has 
shown to be necessary to the preservation of individual rights. This is 
plain as a duty to the people of Cuba under the resolution of April 20, 
1898, and it is plain as an obligation of good faith under the Treaty of 
Paris. Such a government we have been persistently and with all 
practicable speed building up in Cuba, and we hope to see it established 
and assume control under the provisions which shall be adopted by the 
present convention. It seems to me that no one familiar with the tra- 
ditional and established policy of this country in respect to Cuba can 
find cause for doubt as to our remaining duty. It would be hard to find 
any single statement of public policy which has been so often officially 
declared by so great an array of distinguished Americans authorized 
to speak for the Government of the United States, as the proposition 
stated, in varying but always uncompromising and unmistakable terms, 
that the United States would not under any circumstances permit any 
— power other than Spain to acquire possession of the island of 

uba. 

Jefferson and Monroe and John Quincy Adams and Jackson and Van 
Buren and Grant and Clay and Webster and Buchanan and Everett 
have all agreed in regarding this as essential to the interests and the 
protection of the United States. The United States has, and will always 
have, the most vital interest in the preservation of the independence 
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which she has secured for Cuba, and in preserving the people of that 
island from the domination and control of any foreign power whatever. 
The preservation of that independence by a country so small as Cuba, so 
incapable, as she must always be, to contend by force against the great 
powers of the world, must depend upon her strict performance of inter- 
national obligations, upon her giving due protection to the lives and 
property of the citizens of all other countries within her borders, and 
upon her never contracting any public debt which in the hands of the 
citizens of foreign powers shall constitute an obligation she is unable 
to meet. The United States has, therefore, not merely a moral obliga- 
tion arising from her destruction of Spanish authority in Cuba and the 
obligations of the Treaty of Paris for the establishment of a stable and 
adequate government in Cuba, but it has a substantial interest in the 
maintenance of such a government. 

We are placed in a position where, for our own protection, we have, by 
reason of expelling Spain from Cuba, become the guarantors of Cuban 
independence and the guarantors of a stable and orderly government 
protecting life and property in that island. Fortunately the condition 
which we deem essential for our own interests is the condition for which 
Cuba has been struggling, and which the duty we have assumed toward 
Cuba on Cuban grounds and for Cuban interests requires. It would be 
a most lame and impotent conclusion if, after all the expenditure of blood 
and treasure by the people of the United States for the freedom of Cuba 
and by the people of Cuba for the same object, we should, through the 
constitution of the new government, by inadvertence or otherwise, be 
placed in a worse condition in regard to our own vital interests than we 
were while Spain was in possession, and the people of Cuba should be 
deprived of that protection and aid from the United States which is 
necessary to the maintenance of their independence. It was undoubt- 
edly, in consideration of these special relations between the United 
States and Cuba that the President said in his message to Congress of 
the 11th of April, 1898: 

“The only hope of relief and repose from a condition which can no 
longer be endured is the enforced pacification of Cuba. In the name of 
humanity, in the name of civilization, in behalf of endangered American 
interests which give us the right and the duty to speak and to act, the 
war in Cuba must stop. 

‘In view of these facts and of these considerations I ask the Congress 
to authorize and empower the President to take measures to secure a 
full and final termination of hostilities between the Government of 
Spain and the people of Cuba, and to secure in the island the establish- 
ment of a stable government, capable of maintaining order and observ- 
ing its international obligations, insuring peace and tranquillity and 
the security of its citizens as well as our own, and to use the military 
and naval forces of the United States as may be necessary for these 
purposes.” 

And in his message of December 5, 1899: 

“This nation has assumed before the world a grave responsibility for 
the future good government of Cuba. We have accepted a trust, the 
fulfillment of which calls for the sternest integrity of purpose and the 
exercise of the highest wisdom. The new Cuba yet to arise from the 
ashes of the past must needs be bound to us by ties of singular intimacy 
and strength if its enduring welfare is to be assured. Whether those ties 
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shall be organic or conventional, the destinies of Cuba are in some 
rightful form and manner irrevocably linked with our own, but how and 
how far is for the future to determine in the ripeness of events. What- 
ever be the outcome, we must see to it that free Cuba be a reality, not a 
name, a perfect entity, not a hasty experiment bearing within itself the 
elements of failure. Our mission, to accomplish which we took up the 
wager of battle, is not to be fulfilled by turning adrift any loosely-framed 
commonwealth to face the vicissitudes which too often attend weaker 
states whose natural wealth and abundant resources are offset by the 
incongruities of their political organization and the recurring occasions 
for internal rivalries to sap their strength and dissipate their energies.’ 


It is clear, however, that all such interventions by the United States in 
the internal affairs of Cuba, might be always open to the objection that they 
were not justified by the law of nations and constituted so many violations of 
Cuban sovereignty and independence. The Platt Amendment is simply a 
legal means provided by American foresight and patriotism to overcome that 
objection, not merely for the purpose of properly safeguarding American 
interests in Cuba, but also and more specifically, ‘“‘for the preservation of 
Cuban independence and the maintenance there of a government adequate 
for the protection of life, property, and individual liberty, and for discharging 
the obligations with respect to Cuba imposed by the Treaty of Paris on the 
United States and now assumed and undertaken by the Government of 
Cuba.” And this intervention provided for in Article III of the Platt 
Amendment, according to the official declaration of Mr. Root in his telegram 
of April 3, 1901, addressed to General Wood and laid by the latter on the 
same date before the Cuban Constitutional Convention, “‘is not synonymous 
with intermeddling or interference with the affairs of the Cuban Govern- 
ment, but the formal action of the Government of the United States, based 
upon just and substantial grounds,” for the purposes enumerated in said 
article. There was also the hope, no doubt a hope founded on Cuban 
patriotism and common sense, that the Platt Amendment would have the 
effect of promoting the development of clean and efficient government and 
of discouraging useless, ruinous and dangerous political disorders in the 
island. 

If we examine the history of these first twenty years of Cuban independ- 
ence, the conclusion will be inevitable that the Platt Amendment has really 
been a blessing for the Cuban people. For any one who is conversant with 
the facts, it is evident that had it not been for the Platt Amendment, Cuba 
would soon have become an active focus of political intrigues and social 
unrest which would have crippled, perhaps permanently, practically all her 
economic forces, paralyzed her progress and rendered her national life pre- 
carious through foreign imposition and actual intermeddling by other Powers 
in her domestic affairs and international relations. 

While it is true that the Platt Amendment, as aptly remarked by Dr. 
James Brown Scott in his well-known speech made in Havana at the opening 


? Root: The Military and Colonial Policy of the United States, 1916, pp. 209-11. 
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of the Second Session of the American Institute of International Law, in 
1917, creates a legal right as distinguished from a political pretension to 
intervene in Cuban affairs, it must not be concluded therefrom that the Platt 
Amendment is purely a legal question subject to strictly juridical interpreta- 
tions. Although its provisions have been reduced to the form of an inter- 
national treaty, the so-called permanent treaty, between the United States 
and Cuba, which indirectly recognizes and affirms the actual existence of a 
Cuban nationality, free, sovereign and independent, and consequently opens 
the door for legal as distinguished from political discussions, it is certainly 
an absurdity to suppose for an instant, even for the sake of argument, that 
the Platt Amendment could ever be made the subject of a legal action before 
an international court of justice or of an international arbitration in respect 
to the interpretation of its terms. The fact surely cannot be ignored that 
this is a question exclusively affecting the relations between the United 
States and Cuba, and that American interventions whether they are based 
on the Platt Amendment or simply on a moral duty or a legal right on the 
part of the United States to safeguard Cuban independence or to secure in the 
island, in the words of President McKinley, ‘the establishment of a stable 
government, capable of maintaining order and observing its international 
obligations, insuring peace and tranquillity and the security of its citizens as 
well as our own,” will always be largely dependent on the actual conditions 
prevailing in the island, and how the interests of the United States are af- 
fected by them. To deal with those conditions in a quiet and legal manner 
was indeed the purpose of those who conceived its establishment as a means 
of securing for Cuba the blessings of liberty and the development of its 
people in the practice of self-government and orderly citizenship. 

The Platt Amendment was not designed as a juridical abstraction. The 
Platt Amendment is a political reality. It does not deal with legal theories 
and lucubrations; it deals with facts and realities, the realities and facts of 
the national life of Cuba and its relations with the United States. To ex- 
amine those realities and those facts would certainly be more practical and 
more useful than to indulge in legal and theoretical argumentations which 
may indeed make very fine reading, but contribute very little to the actual 
realization of Cuban legitimate aspiration of doing away entirely with the 
Platt Amendment. 

It may not be entirely amiss to say here that American interventions 
would not be perhaps critized so bitterly if American officials should al- 
ways realize the self-evident proposition that Cuban affairs are essentially 
Cuban and therefore are not always susceptible of American solutions. 
We should on the other hand make it very sure that American interven- 
tions in Cuba are always undertaken in a noble spirit of helpfulness which 
shall promote rather than destroy the true principles of liberty, self-gov- 
ernment and orderly citizenship which the Platt Amendment was designed 
to uphold and protect in the Republic of Cuba. 

Pepro Capé-Ropricvez. 
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THIRD INTERNATIONAL SOCIOLOGICAL CONGRESS 


The Third International Sociological Congress will be held in Rome from 
the first to the eighth of this month (October), according to advices received 
from the Secretary-General, Prof. Francesco Cosentini, of the University 
of Turin, who is also Director of the International Institute of Sociology by 
which the Congress has been promoted and organized. Previous Congresses 
were held in Turin in October 1921 and in Vienna in October 1922. 

The program of the Congress provides for papers and discussions on 
international problems of international law, economics, politics, labor, etc., 
in seven sections. The subjects assigned to the section on international law 
are (1) pressing reforms of the League of Nations, (2) the Magna Charta of 
the rights and duties of peoples and states (revision and amendment of the 
project approved at the Vienna Congress last year), and (3) legal regulation 
of national foreign-born minorities. 

The International Institute of Sociology, originated in Turin by members 
of the faculty of the university of that city, has for its object the study of 
the great political, economic and social problems of the post-war period, for 
the purpose of promoting a well-planned international solidarity. It has 
organized lesson courses, lectures, investigations, visits to scientific institu- 
tions and industrial establishments, and has published reports thereof, as 
well as of the international congresses above mentioned. The Institute is a 
result of the intense international scientific movement which began at Milan 
in 1896 and led to the creation of institutes of sociology in that city, and in 
Genoa, Palermo, Catania and Modena, and which promoted the three inter- 
national sociological congresses held at Genoa in 1899, at Palermo in 1902, 
and at Naples in 1908, the proceedings of which were published in La 
Scienza Sociale. The Institute of Sociology of Turin has continued those 
early activities with increased success, and in 1921 added the word “‘Inter- 
national” to its designation. 


THE AMERICAN PEACE AWARD 


Mr. Edward W. Bok has offered the sum of $100,000, to be awarded to the 
author of the best practicable plan by which the United States may codéper- 
ate with other nations to achieve and preserve the peace of the world. The 
conditions of the award are as follows: 

Qualifications of Contestants. The contest is open to every citizen of the 
United States, by birth or naturalization. Plans may be submitted either 
by individuals or by organizations of every kind, national, state or local. 

Scope of the Plan. The winning plan must provide a practicable means 
whereby the United States can take its place and do its share toward pre- 
serving world peace, while not making compulsory the participation of the 
United States in European wars, if any such are, in the future, found un- 


} 
| 
| 


CURRENT NOTES 767 


preventable. The plan may be based upon the present Covenant of the 
League of Nations or may be entirely apart from that instrument. 

Time and Manner of Payment of Award. The purpose of the award is 
twofold: first, to produce a plan; and secondly, to insure, so far as may be, 
that it will be put into operation. The award is, therefore, to be made in 
two payments: fifty thousand dollars will be paid to the author of the win- 
ning plan as soon as the Jury of Award has selected it. The second fifty 
thousand dollars will be paid to the author if and when the plan, in substance 
and intent, is approved by the United States Senate; or if and when the Jury 
of Award decides that an adequate degree of popular support has been 
demonstrated for the winning plan. The question of whether amendments 
which may be made in the Senate materially affect the intent of the plan 
submitted, and the acceptance or rejection of these amendments are left 
entirely to the judgment of the Jury of Award. 

The second half of the award or fifty thousand dollars shall not be deemed 
to have been won unless the conditions above mentioned as to the approval 
of the plan shall be fulfilled on or before March 4, 1925. 

Four Subsidiary Awards. Since the plan finally selected by the Jury may 
be a composite of more than one plan, there are also offered, in addition to the 
main award of one hundred thousand dollars, second, third, fourth and fifth 
awards of five thousand dollars each for any plans or portion of plans used 
by the Jury of Award in a composite plan. If the Jury accepts one plan in 
full, making no additions to it from other plans, no subsidiary awards will 
be made. 

The subsidiary awards are to be paid upon the same basis as the principal 
award; that is, twenty-five hundred dollars will be paid to the author at the 
time the first fifty thousand dollars is paid, and the remaining twenty-five 
hundred dollars if and when the composite plan, in substance and intent, 
shall have been accepted by the Senate of the United States; or if and when 
the Jury of Award decides that an adequate degree of popular support has 
been demonstrated for the winning plan. 

Form of Plan. Plans submitted should not be in the form of bills, reso- 
lutions, or treaties suitable for presentation to the Senate. The paper sub- 
mitted may include not only the exposition of the plan, but also argument 
for it. A summary of not exceeding five hundred words must accompany 
every plan. The total number of words submitted, exclusive of the sum- 
mary, must not exceed five thousand. 

Rules for Contestants. Only one plan may be submitted by any one con- 
testant. Manuscripts must be typewritten, and on only one side of the page. 
Manuscripts must not be rolled. They must not be accompanied by letters. 
They must not bear the name of the author or contain anything by which the 
author might be identified. Each manuscript must have attached to it a 
plain sealed envelope containing the author’s name and address. As they 
are received, the manuscript and envelope will be marked, for identification, 
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with the same number. The envelopes will not be opened until the Jury of 
Award has made its selections. Hence the receipt of manuscripts cannot 
be acknowledged. No manuscripts will be returned. No postage for the 
return of manuscripts should therefore be included by the sender. 

Time Limitation. All manuscripts must be received at the office of the 
American Peace Award, 342 Madison Avenue, New York City, by twelve 
o’clock midnight on November 15, 1923. Manuscripts received after that 
time cannot be considered. 

Right of Publication. The submission of any manuscript, whether or not 
it receives an Award, shall give to the committee full rights to publish the 
same in such manner and at such time as it may choose. 

Jury of Award. The seven judges who will constitute the Jury of Award 
are the following: Colonel Edward M. House, General James Guthrie Har- 
bord, Ellen Fitz Pendleton, Roscoe Pound, Elihu Root, William Allen White, 
and Brand Whitlock. 
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CHRONICLE OF INTERNATIONAL EVENTS 
For THE Periop May 16—-Avucust 15, 1923 


(With reference to earlier events not previously noted.) 
WITH REFERENCES 


Abbreviations: Adv. of peace, Advocate of peace; B. J. J. J., Bulletin de I’ Institut Interme- 
diaire International; Bd. of Trade J., Board of Trade Journal (London); Bundesbl., Switzer- 
land, Bundesblatt; Clunet, Journal du droit international; Cmd., Great Britain, Parliamen- 
tary papers; Commerce Reports, U. 8. Commerce reports; Cong. Rec., Congressional Record; 
Contemp. R., Contemporary Review; Costa Rica, Ga., La Gaceta; Cuba. Cur. Hist., Current 
History (New York Times); D. G., Diario do Governo (Portugal); D. O., Diario oficial 
(Brazil); EZ. G., Eidgenossiche gesetzblatt (Switzerland); Edin. Rev., Edinburgh Review; 
Europe, L’Europe Nouvelle; Evening Star (Washington); G. B. Treaty series, Great Britain, 
Treaty series; Ga. de Madrid, Gaceta de Madrid; G. U., Gazetta Ufficiale (Italy); Guate- 
malteco, El. Guatemalteco; J. L. O. B., International Labor Office Bulletin; J. O., Journal 
Officiel (France); L. N. M. S., League of Nations, Monthly Summary; L. N. O. J., League 
of Nations, Official Journal; L. N. Q. B., League of Nations, Quarterly Bulletin; L. N.7.S., 
League of Nations, Treaty series; Lond. Ga., London Gazette; Monit., Moniteur Belge; 
Nation (N. Y.); N. Y. Times, New York Times; Naval Inst. Proc., U. 8. Naval Institute 
Proceedings; P. A. U., Pan American Union Bulletin; Press Notice, U. 8. State Dept. Press 
Notice; Proclamation, U. 8. State Dept. Proclamation; R. G. D. I. P., Revue Générale de 
Droit International Public; Reichs G., Reichs-Gesetzblatt (Germany); Rev. int. de la Croiz- 
Rouge, Revue international de la Croix-Rouge; R. R., American Review of Reviews; Staats, 
Netherlands Staatsblad; Staatscourant, Nederlandsche Staatscourant; Temps, Le Temps 
(Paris); Times, The Times (London); Wash. Post, Washington Post. 


March, 1923 

7 FRANCE—GREAT Britain. Agreement respecting boundary between 
Syria and Palestine reached by exchange of notes. G. B. Treaty 
ser., no 13 (1923). Cmd. 1910. 


7 to July 16° Great Britatn—Unirep States. Note from British Am- 
bassador of March 7 received at State Department in reply to note 
relating to enforcement of prohibition laws of the United States 
along the Canadian border. Press notice, June 22, 1923. Note 
from British Ambassador of July 16 expressed desire of Canadian 
Government to cooperate in enforcing the laws and proposed 
conference in Ottawa on subject. On July 16, Secretary Hughes 
accepted the offer. Texts: Press notice, Sept. 8, 1923. 


14 PrERU—VENEZUELA. Convention for diplomatic pouch service 
signed at Lima. Gaceta oficial (Venezuela), April 17, 1923, no. 
14957. 


17 EcvuapOR—VENEZUELA. Exchanged ratifications of arbitration 
treaty of May 24, 1921. P. A. U., July, 1923, p. 79. 
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March, 1923 

26 PorTUGAL—SPAIN. Postal convention relating to exchange of 
correspondence signed at Madrid. Ga. de Madrid, August 21, 
1923, p. 785. 


28 AusTRIA—GREAT Britain. Notes exchanged respecting customs 
clearance of commercial travellers’ samples. G. B. Treaty ser., 


no. 9, 1923. Cmd. 1877. 


31 Great Britain—PortuGaL. Treaty of April 1, 1909, governing 
inter-colonial relations between Portuguese East Africa and The 
Transvaal expired. Cur. Hist., Aug. 1923, 18: 894. G. B. 
Treaty ser., no. 10 (1923). Cmd. 1888. 


April, 1923 
14 UniTep STATES—VENEZUELA. Ratifications exchanged at Caracas 
of extradition treaty of Jan. 19,1922. P.A. U., Sept. 1923, p. 202. 


30 to July 16 PROHIBITION IN THE UNITED States. On April 30, the 
Supreme Court of the United States decided that foreign ships 
could not carry liquor into the three-mile limit adjoining the 
American shore. Text: Supreme Court, no. 659-662, 666-670, 678, 
693, 694.—Oct. term, 1922. On May 26, Great Britain, France, 
Italy, Spain and Holland made formal protest to State Department 
in behalf of rights of their ship-owners. N. Y. Times, May 27, 
1923, p. 1. On June 3, Treasury Department regulations on ship 
liquor were made public. Wash. Post, June 4, 1923, p. 1. On 
June 12 (?) Secretary Hughes proposed to Great Britain and other 
maritime powers that they enter into negotiations for treaties with 
America as means of adjusting difficulties resulting from enforce- 
ment of prohibition law. N.Y. Times, June 13 and 14, 1923, p. 1. 
On July 16, British Government published memorandum by Sir 
A. Geddes on effects of prohibition in the United States. Text: 
Times, July 17, 1923, p. 11. Cmd. 1915. 


May, 1923 

2 FRANCE—LUXEMBURG. Declaration of Mar. 27, 1923, concerning 
abolition of legislation pertaining to civil records, promulgated by 
France. Text: J. O., June 1, 1923, p. 5216. 

10-17 SpaAIn—VENEZUELA. Convention for exchange of diplomatic pouches 
concluded by exchange of notes. Ga. oficial (Venezuela), May 18, 
1923, no. 14983. 

11-24 Great Brirain—Rumania. Exchanged notes relative to com- 
mercial relations. G. B. Treaty ser., no. 15 (1923). Cmd. 1925. 


16 Soviet Russta—Unitep States. Relationship maintained with 
Soviet Russia through American consulate at Vladivostok broken 
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May, 1923 


by closing of the office. Wash. Post, May 18, 1923, p. 1. Press 
notice, May 17, 1923. 


23 to June 138 Great Britain—Soviet Russia. Reply of Soviet Govern- 


ment to British ultimatum of May 8, delivered to Lord Curzon on 
May 23, granted demands for compensation for seizure of trawlers, 
execution of C. F. Davison, and imprisonment of Mrs. Stan Hard- 
ing, etc. Text: N. Y. Times, May 24, 1923, p.4. Times, May 24, 
1923, p. 10. British memorandum of May 29 handed to L. 
Krassin. N.Y. Times, May 31, 1923, p.3. Text: Times, June 14, 
1923, p. 16. Soviet reply of June 4 to British memorandum of 
May 29 delivered on June 11. Text: Times, June 14, 1923, p. 16. 
British memorandum of June 13 acknowledged that Soviet au- 
thorities had complied with essential demands of British Govern- 
ment. Text: Times, June 14, 1923, p. 16. Cur. Hist., Aug. 1923, 
18: 892. 


23 to June 14 Huneartan Loan. On May 23, the Reparation Commission 


26 


26 


reached decision on plan submitted by Hungary. N. Y. Times, 
May 24, 1923, p.5. On June 14, Hungary requested governments 
represented on Reparation Commission to use influence with 
Commission to reconsider its resolution of May 23, and make it 
possible to raise a foreign loan. Cur. Hist., Sept. 1923, 18: 985. 
Summary: Times, June 18, 1923, p. 11. 


FrRaANCE—GREAT Britain. Notes exchanged relative to nationality 
decrees in Tunis and Morocco. G. B. Treaty ser., no. 11, 1923. 
Cmd, 1899. 


Great Britarin—Hepsaz. Peace treaty signed recognizing Arab 
independence and regarding Palestine as within Arab zone. Wash. 
Post, May 26, 1923, p. 1. 


LeaGueE or Nations Oprum Commission. Met in joint conference 
with American delegation at Geneva. American proposals: Cur. 
Hist., July, 1923, 18: 681. 


Army oF OccupATION (AMERICAN). Agreement signed at 
Paris between Great Britain, France, Italy and Belgium of the one 
part, and the United States of America, of the other part, for 
reimbursement of costs of American army of occupation. Text: 
N.Y. Times, May 26, 1923, p. 8. ‘ 


Cuina—Unitep States. American demand for indemnity for 
death of CKarles Coltman agreed to by China. Press notice, 
May 26, 1923. 


PoLanp—Soviet Russra. Postal and telegraph convention signed 
at Moscow. Ga. de Prague, June 2, 1923, p. 3. 
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May, 1923 

31 BELGIuM—PoLaNpD. Commercial convention of Dec. 30, 1922, and 
a convention relating to private property and interests were 
ratified by Polish Diet. Temps, June 2, 1923, p. 1. 


June, 1928 
1 GERMANY—LITHUANIA. Group of treaties signed at Dresden, one 
called the “Treaty of State’ with a commercial treaty annexed, 
granting most-favored-nation treatment. Temps, June 15, 1923, 
p. 2. Cur. Hist., Aug. 1923, 18: 885. 


2 FINLAND—Soviet Russia. Agreement in respect to navigation on 
the Neva signed at Moscow. Times, June 8, 1923, p. 11. 


4 CHEMICAL FounDATION. Suit begun in Federal Court at Washington 
to set aside sale of 4800 German dye and chemical patents to 
Chemical Foundation by Francis H. Garvan, Alien Property 
Custodian. N. Y. Times, June 5, 1923, p. 1; June 6, 1923, p. 23. 

4 ForrIGN LANGUAGE TEACHING. State statutes preventing the 
teaching of foreign languages to pupils below eighth grade in 
schools of Iowa, Nevada, Ohio and eighteen other states declared 
unconstitutional by the Supreme Court of the United States. 
N. Y. Times, June 5, 1923, p. 1. Text: Supreme Court, no. 325; 
Oct. term, 1922. 

5 AFGHANISTAN—GREAT Britain. Commercial convention, in execu- 
tion of treaty of 1921 respecting goods in transit through India, 
signed at Simla. Times, June 8, 1923, p. 11. 


6 BELGIUM—LUXEMBURG. Declaration exchanged regarding legal- 
ization of extracts from the civil records. Monit., June 26, 1923, 
p. 5154. 

6 BULGARIAN REPARATIONS. Bulgarian Parliament ratified agree- 


ment of March 17, 1923, with Reparation Commission. Sum- 
mary: Times, June 9, 1923, p. 9. 


7 to July 5 Bexterom—France—{LuxemsBureG]. Commercial treaty of 
May 12, 1923, ratified by Belgian Chamber of Deputies on June 7. 
Commerce reports, June 8, 1923, p.6. Text: Europe, June 9, 1923, 
p. 734. Ratified by France on July 25. J. O., July 29, 1923, p. 
7385. 

7 to Aug. 13 GERMAN Reparations. New German proposal sent to 
Allies on June 7. Text: N. Y. Times, June 8, 1923, p.1. Times, 
June 11, 1923, p. 12. French note delivered in London and 
Brussels on June 10. N.Y. Times, June 11, 1923, p. 1. British 
sent questionnaire in reply on June 13. Text: Europe, Aug. 25, 
1923, p. 1089. Poincaré’s instructions sent to French ambassador 
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June, 1923 


8-9 


8 


9 


at London on June 14 and 29. Texts: Europe, Aug. 18 and 25, 
1923. Times, Aug. 4, 1923, p. 7. On July 3, Belgium replied 
to British Questionnaire of June 13. Text: Times, Aug. 6, 1923, 
p. 7. On July 12, declaration of British Government read in 
Parliament by Premier Baldwin and Lord Curzon. Text: Times, 
July 13, 1923, p. 12. Poincaré replied in speech at Senlis on 
July 15. Times, July 16, 1923, p. 12. Europe, July 21, 1923, 
p. 926. On July 20, British note sent to France, Belgium, Italy, 
Japan and the United States in reply to German proposal of 
June 7. Times, July 21, 1923, p. 10. Text: Europe, Aug. 25, 
1923, p. 1087. French and Belgian replies to British note of 
July 20 delivered at British Foreign Office on July 30. Times, 
July 31, 1923, p. 10. Text: Europe, Aug. 18, 1923, p. 1054. 
Italian reply received on Aug. 2. Times, Aug. 3, 1923, p. 10. On 
Aug. 2, declaration of British Government read in Parliament by 
Premier Baldwin and Lord Curzon. Text: Europe, Aug. 18, 1923, 
p. 1052. British note of Aug. 11 to France and Belgium (including 
assertion regarding legality of Ruhr occupation) together with 
correspondence between British and Allied governments published 
on Aug. 12 as Cmd. 1943. Texts: Times (suppl.), Aug. 13, 1923. 
N.Y. Times, Aug. 13, 1923, p.1. Cur. Hist., Sept. 1923, 18: 1039. 
On Aug 13, Chancellor Cuno informed Reparation Commission 
of cessation of deliveries in kind to Great Britain, Italy, Greece, 
Yugoslavia, Portugal and Rumania. Times, Aug. 14, 1923, p. 1. 
N. Y. Times, Aug. 14, 1923, p. 1. 


Cuina—Japan. On June 8, China sent note to Tokyo demanding 


apology, indemnities and punishment of Japanese commander and 
marines who shot Chinese supporters of a Japanese boycott at 
Changsha on June 2. N. Y. Times, June 9, 1923, p. 3. Japan’s 
reply was despatch of four destroyers to reinforce Japanese patrol 
on Yangste River and official statement on June 9 that she would 
defend her nationals in China. N.Y. Times, June 10, 1923, p. 14. 


DenMARK—Soviet Russia. Exchanged ratifications of commercial 


agreement of April 23, 1923, granting de facto recognition of Soviet 
Government. Russian information, June 30, 1923, p. 604. Cur. 
Hist., Sept. 1923, 18:1061. 


BuieariA. Agrarian government overthrown by organization of 


reserve officers supported by active army, and new government 
formed. N. Y. Times, June 10, 1923, p.1. Wash. Post, June 11, 
1923, p. 1. 


9 to July Cuester Concession. Agreement between Turkish Govern- 


ment and the Ottoman-American Development Company signed in 
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June, 1928 
New York on June 9. Cur. Hist., Aug. 1923, 18: 896. On July 3, 
Secretary Hughes denied that the United States Government is 
bound to defend validity of Turkish concession to the Chester 
interests. Cur. Hist., Sept. 1923, 18: 1078. Text: N. Y. Times, 
July 20, 1923, p. 5. 


9 JAPAN—Soviet Russia. Agreement reached for opening of nego- 
tiations for resumption of diplomatic relations. N. Y. Times, 
June 10, 1923, p. 2. 


9 NiGEeRIA ConsTITUTION. Letters patent granting new constitution 
signed by the King. Cur. Hist., Aug. 1923, 18: 887. 


10 LICHTENSTEIN—VORARLBERG (AUSTRIA). Entered into a customs 
union. Cur. Hist., Aug. 1923, 18: 895. 
11 CzECHOSLOVAKIA—GERMANY. Agreement providing for supply by 


Germany of reparations in kind to Yugoslavia signed in Belgrade. 
Times, June 13, 1923, p. 11. 


15toJuly10 France—Soviet Russia. Note of protest sent to France on 
June 15, against prospective sale of ships which Gencral Wrangel 
transferred to France. Times, June 16, 1923, p. 12. Poincaré’s 
reply declared that France recognized Russia’s claim to the ships 
but was willing only to deliver them to a legal Russian Govern- 
ment. Text: Temps, July 13, 1923, p. 6. Chicherin renewed 
protest, stating that detention of ships was viewed as unfriendly 
act. Times, July 11, 1923, p. 11. 


17 GERMANY—UNITED States. German Government filed with United 
States Government a protest against alleged French policy of 
terrorism in the Ruhr. Text: Wash. Post, June 19, 1923, p. 3. 


18 PERMANENT CourT OF INTERNATIONAL JusTICE. Third ordinary 
session opened on June 15 with three cases before the Court: (1) 
Status of Eastern Carelia; (2) 8.S. Wimbledon; (3) status of German 
colonists in Poland. L.N.M.S., July, 1923, p.114. Wash. Post, 
June 19, 1923, p.4. On July 5, hearings began on 8. 8S. Wimbledon 
case. L. N. M. S., Aug. 1923, p. 139. On July 23, the Court 
declared itself incompetent to pronounce opinion on dispute con- 
cerning Eastern Carelia. N.Y. Times, July 24, 1923, p.1. L.N. 
M. S., Aug. 1923, p. 139. 


19 BriTaAIN—UNITED States. British proposal regarding fund- 
ing of debt of Great Britain to the United States accepted on behalf 
of the United States by World War Foreign Debt Commission and 
approved by President Harding on June 19. Text: Times, July 10, 
1923, p. 16. Cmd.1912. On July 5, the refunding of the debt was 


} 
| 
| 


CHRONICLE OF INTERNATIONAL EVENTS 775 


June, 1923 
completed with transfer of bonds of the United Kingdom, aggregat- 
ing $4,600,000,000, to the United States Treasury. Wash. Post. 
July 6, 1923, p. 1. 


21 Great Britain—Latvia. Commercial treaty signed. Commerce 
reports, July 30, 1923, p. 314. 


22 AustriA—F Rance. Commercial convention signed at Paris, June 
22, 1923, put into force provisionally in France. Text: J. O., 
July 21, 1923, p. 6934. Commerce reports, Aug. 6, 1923, p. 386. 


23 COMMISSION OF JURISTS ON THE Laws oF War. Extracts from 
Report and “Rules of War” concerning radio and aircraft made 
public. Wash. Post, June 23, 1923, p. 1. Press notice, June 23, 
1923. Text of report printed in SupPLEMENT to this JOURNAL, 
p. 242. 


23 CzECHOSLOVAKIA—RvumMaAnIA. Exchanged ratification of agreement 
of May 6, 1923, prolonging duration of treaty of alliance of April 
23, 1921. Temps, June 24, 1923, p. 1. 


23 GREAT BrITAIN—UNITED States. Signed agreement in Washington 
renewing for five years the treaty of arbitration of April 4, 1908. 
Exchanged notes providing that in case United States enters 
Permanent Court of International Justice, the two governments 
will consider agreement to submit disputes to court. N. Y. Times, 
June 24, 1923, p. 20. Press notice, June 23, 1923. 


25 INTERNATIONAL AERONAUTICAL ConGress. Opened in London. 
Times, June 25, 1923, p. 13. 

26 EsTHONIA—GERMANY. ‘Trade agreement signed. Commerce reports, 
Sept. 17, 1923, p. 764. 

29 BULGARIA—SERB, CROAT, SLOVENE State. New government of 
Bulgaria recognized de jure by Serbia. Ga. de Prague, June 30, 
1923, p. 1. 

July, 1923 


1 Box Peace Awarp. Announced that prize of $100,000 would be 
given to author of best plan by which United States may cooperate 
with other nations for peace. N. Y. Times, July 4, 1923, p. 13. 

1 Perv. Executive decree proclaimed July 4 a full national holiday as 
tribute to American independence and friendship for the United 
States. Cur. Hist., Aug. 1923, 18: 888. 

2 Cuina. Dr. Sun Yat-sen, at Canton, addressed memorandum to 

foreign Powers stating that non-recognition of Peking Government 

would disband military forces and compel unification. R. of R., 

Aug. 1923, p. 138. 
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July, 1923 

2 REPARATION Commission. Mr. Boyden, unofficial observer for 
America, resigned. Succeeded by Colonel Logan. R. of R., 
Aug. 1923, p. 138. 


5 Eaypt. British martial law, in force since 1914, abolished and re- 
placed by an Egyptian statute. Cur. Hist., Sept. 1923, 18: 1062. 
6 UNION OF SocraList Soviet Repusiics. The Union Central 


Executive Committee, on July 6, ratified the Declaration and 
Treaty of Union which together form the Constitution of the 
Union. Text of treaty: Russian information, July 21, 1923, p. 37. 
Text of declaration: Russian information, Jan. 20, 1923, p. 245. 
Cur. Hist., Aug. 1923, 18: 890. Times, July 9, 1923, p. 11. On 
July 13, the Union issued declaration to peoples and governments 
of the world. Text: Russian information, July 28, 1923, p. 51. 

7 AvustriA—ITALy. Commercial treaty of April 28, 1923, ratified by 
both countries. Commerce reports, Aug. 27, 1923, p. 562. 

7 EsTHONIA—SWEDEN. Provisional trade agreement concluded. Com- 
merce reports, Sept. 17, 1923, p. 764. 

7 RUMANIA—SERB, CROAT, SLOVENE State. Defense alliance of 
July 7, 1921, renewed for three years. Times, July 11, 1923, p. 11. 
Cur. Hist., Sept. 1923, 18: 1071. 


12 France—Urveavuay. Postal agreement signed at Montevideo. 
D. O. (Uruguay), July 17, 1923, p. 85. 
14 ACADEMY OF INTERNATIONAL Law. Inaugurated at The Hague 


Peace Palace, with enrollment of 325 students representing 26 
countries. N. Y. Times, July 15, 1923, p. 4; Aug. 5, 1923, p. 6. 


14 CzECHOSLOVAKIA—GREAT Britain. Commercial agreement signed 
in London. Wash. Post, July 15, 1923, p. 4. Times, July 16, 
1923, p. 11. 


16-17 WrrRELESS CONFERENCE. Representatives of British, French and 
Italian telegraph services met in London to examine proposals 
presented by Italy to League of Nations on April 21. L.N.M.S., 
Aug. 1923, p. 149. 

17 BreLGiuM—LvuxEMBurRG. Declarations exchanged regarding assist- 
ance and repatriation of paupers. Monzt., Aug. 3, 1923, p. 3758. 


17 FRANCE—SARRE TERRITORY. Convention relating to customs 
administration signed Nov. 30, 1922, ratified by France. J. O., 
July 19, 1923, p. 6863. 

19 FrRaANCE—UNITED States. Arbitration treaty renewed for five 
years, and notes exchanged to effect that in case United States 
Senate agrees to participation by the United States in Permanent 
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July, 1923 


Court of International Justice the two governments will consider 
agreement to submit disputes to court. Wash. Post, July 20,1923, 
p. 5. Press notice, July 19, 1923. 


Vitta, Francisco. Mexican bandit killed in ambush at Parral, 
Mexico. Cur. Hist., Sept. 1923, 18: 1072. 


Cusa. Lottery bill, opposed by Ambassador Crowder, was passed 
by Cuban Congress, over veto of President Zayas; also joint 
resolution condemning American interference and urging all 
parties to unite in opposing outside interference with civil affairs. 
Cur. Hist., Sept. 1923, 18: 1061. 


IcELAND—Spain. Commercial agreement, with reciprocal most- 
favored-nation clause, signed. Commerce reports, Sept. 17, 1923, 
p. 764. Ga. de Madrid, July 24, 1923, p. 266. 


PHILIPPINE ISLANDS. Joint resolution of both houses of Congress 
demanded recall of Governor General Wood. Cur. Hist., Sept. 
1923, 18: 1074. 

TurkisH Peace Treaty. Treaty and other instruments signed at 
Lausanne by Great Britain, France, Italy, Japan, Greece, Rumania, 
Serbia, United States, Turkey and Bulgaria. Cur. Hist., Sept. 
1923, 18: 1049. Text: G. B. Treaty ser., no. 16 (1923). Cmd. 
1929. 


CaNnaDA—France. Commercial convention of Dec. 15, 1922, 
ratified by France. J. O., July 27, 1923, p. 7315. 


FRANCE—POLAND. Treaties relating to petroleum industry and 
property rights and interests signed Feb. 6, 1922, ratified by 
France. J. O., July 27, 1923, p. 7315. 


InstiTuTE oF Pouitics. Third session opened in Williamstown, 
Mass. NV. Y. Times, July 28, 1923, p. 5. 


LEAGUE OF Nations CounciL. Held 25th meeting at Geneva, for 
investigation of Sarre Commission, and other matters. L. N. M. 
S., Aug. 1923, p. 137. L. N. O. J., Aug. 1923. 


France—Itaty. Agreement relative to tariff on silk and silk 
manufactures signed at Paris. Temps, Aug. 4, 1923, p. 5. 


LitTLE ENTENTE CONFERENCE. Opened at Sinaia (Rumania). Ga. 
de Prague, July 29, 1923, p. 1. 


August, 1923 
HARDING, WARREN GAMALIEL. Died in San Francisco in the 58th 


year of his age. Wash. Post, Aug. 3, 1923, p.1. Cur. Hist., Sept. 
1923, 18: 909. 
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August, 1923 


3 DENMARK—FINLAND. Commercial and shipping treaty signed in 
Helsingfors. Commerce reports, Sept. 17, 1923, p. 764. 
4 INSTITUTE OF INTERNATIONAL Law. Thirtieth Conference, and 


celebration of fiftieth anniversary of its foundation, opened in 
Brussels. Temps, Aug. 6 and 19, 1923, p. 2. 


6 PortuGcaL. Senhor Texeiro Gomes elected President. Times, Aug. 
7, 1923, p. 9. 
6 TURKEY—UNITED States. Two treaties, one general and the other 


relating to extradition, signed at Lausanne. Summary: N. Y. 
Times, Aug. 7, 1923, p.1. Text: Press notice, Aug. 6, 1923. 


BELGIUM—NETHERLANDS. Agreement for reciprocal regulations 
for naval inspection signed at Brussels. Monit., Aug. 20-21, 
1923, p. 4081. 


MutTvaL GUARANTEE TREATY. Draft of treaty completed by 


~I 


7 
Temporary Mixed Commission on Reduction of Armaments 
(League of Nations). Summary: NV. Y. Times, Aug. 9, 1923, p. 8. 
10 CuInEsE Banpits. Note signed by representatives of sixteen 


countries presented to Chinese Foreign Office demanding compen- 
sation for losses and sufferings of victims of Lincheng railway 
outrage of May 6, 1923. Times, Aug. 11, 1923, p. 9. 

12 GERMANY. Chancellor Cuno and his Cabinet resigned; Dr. Gustav 
Streseman commissioned to form new cabinet. Times, Aug. 13, 
1923, p. 8. Cur. Hist., Sept. 1923, 18: 1048. 


13 TurRKEY. National Assembly elected Mustapha Kemal Pasha 
President. N.Y. Times, Aug. 14, 1923, p. 2. 
15 Mexico—UniTep States. Conferences on outstanding differences 


ended with signing of minutes of the meetings, containing agrec- 
ment leading toward recognition. N. Y. Times, Aug. 16, 1923, 
p. 1. 

INTERNATIONAL CONVENTIONS 


AGRICULTURAL WoRKERS AssociaTIONsS. Geneva, Nov. 12, 1921. 
Promulgation: 
Finland. June 1, 1923. J. L. O. B., June 13, 1923, p. 264. 
Ratification: 
Finland. J. L. O. B., June 20, 1923, p. 268. 
Great Britain. July 11, 1923. Lond. ga., July 17, 1923, p. 4919. 
India. May 11, 1923. J. L. O. B., May 30, 1923, p. 200. 


AGRICULTURE, INTERNATIONAL INSTITUTE OF. Rome, June 7, 1905. 
Adhesion: 
Haiti, Latvia, Poland. Oct. 3, 1921. Monit., Aug. 10, 1923, p. 3872. 
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Erent-Hour Day. Washington, Nov. 28, 1919. 
Ratification (by legislative decree) : 
Italy. March 29, 1923. G. U., July 13, 1923, p. 5313. J. L. O. B., 
July 25, 1923, p. 49. 


NavicaTion. Dresden, Feb. 22, 1922. 
Promulgation: 
France. July 22, 1923. J. 0O., July 26, 1923, p. 7285. 


FREEDOM OF TRANsIT. Barcelona, April 20, 1921. 
Ratification: 
Denmark, Italy. L. N. O. J., July, 1923, p. 713. 


GENEVA CONVENTION. Aug. 22, 1864. Revisions. 
Notice that convention is binding: 
Hungary. May 1, 1923. E.G., May 30, 1923, p. 150. 


GeRMAN Peace Treaty. Versailles, June 28, 1919. Amendment to Art. 
393, Oct. 18—Nov. 3, 1922. 
Ratification: 
Rumania. July 19, 1923. L.N.O.J., Sept. 1923, p. 1128. 


INTERNATIONAL EXCHANGE OF DOCUMENTS AND PUBLICATIONS. BRUSSELS, 
March 15, 1886. 
Adhesion: 
Rumania. June 5, 1923. Monit., June 28, 1923, p. 3194. 


LeaGcue or Nations. Covenant. Protocols of Amendments, Oct. 3-5, 
1921. 
Ratification: 
Brazil, China, Finland, Hungary (Art. 4, 6, 12, 13, 15, 16, 26), France 
(Art. 6, 12, 13, 15, 26). 
British Empire, including Canada, Australia, South Africa, New 
Zealand and India (Art. 12). L. N.O.J., Sept. 1923, p. 1063. 
France (Art. 6, 12, 13, 15, 26). July 22 and 25, 1923. J.0O., July 27, 
1923, p. 7316-7. 
Ratification deposited: 
Cuba (Art. 4, 12, 13, 15, 26). L. N. M. S.,; July, 1923, p. 102. 


Maritime ConvENTIONS: (1) Collisions; (2) Salvage at Sea. Brussels, 
Sept. 23, 1910. 
Adhesion: 
Finland. Monit., Aug. 5, 1923, p. 3782. 


MATERNITY CONVENTION. Washington, Nov. 28, 1919. 
Ratification: 
Spain. July 4, 1923. J. L. O. B., July 11, 1923, p. 5. 


Money Orpers. Buenos Arres, Sept. 15, 1921. 
Ratification: 
Ecuador. Dec. 1, 1922. P. A. U., July, 1923, p. 78. 
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NavAL LimiTaTION TREATY. Washington, Feb. 6, 1922. 
Ratification: 
France, July 25, 1923. J. 0O., July 27, 1923, p. 7315. 


Ratifications Exchanged: Aug. 17, 1923. N.Y. Times, Aug. 18, 1923, p. 1. 


NAVIGABLE WATERWAYS. Barcelona, April 20, 1921. 
Adhesion: 
Rumania. June 19, 1923. L. N.O.J., Sept. 1923, p. 1063. 
Ratification: 
Denmark, Italy. L.N.O.J., July, 1923, p. 714. 
NigHt WorkK OF WoMEN. Washington, Nov. 28, 1919. 
Ratification. 
Italy. April 10, 1923. L. N.O.J., Sept. 1923, p. 1128. 
Nicut Work oF YounG Persons. Washington, Nov. 28, 1919. 
Ratification: 
Italy. April 10, 1923. L. N.O.J., Sept. 1923, p. 1128. 
OBSCENE PUBLICATIONS. Paris, May 4, 1910. 
Adhesion: 
Bulgaria. May 17, 1923. J. 0O., June 6, 1923, p. 5370. Monit., Aug. 
10, 1923, p. 3872. 
OpruM CONVENTION, 2p. The Hague, Jan. 23, 1912. 
Ratification: 
Chile. Jan. 16, 1923. Dzario oficial (Chile). Jan. 25, 1923. P. A. 
U., July, 1923, p. 78. Dominican Republic, April 26, 1923. P. A. 
U., Sept. 1923, p. 294. 
Paciric Possessions TREATY. Washington, Dec. 13, 1921. Supplement. 
Feb. 6, 1922. 
Ratification: 
France. July 25, 1923. J. 0O., July 27, 1923, p. 7315. 
Rattfications Exchanged: Aug. 17, 1923. N. Y. Times, Aug. 18, 1923, 
p.1. U.S. Treaty ser., no. 669. 


ParcEeL Post CoNVENTION. Buenos Aires, Sept. 15, 1921. 


Ratification: 
Ecuador. Dec. 1, 1922. P. A. U., July, 1923, p. 78. 


PERMANENT Court OF INTERNATIONAL JUSTICE. Optional Clause. Gen- 
eva, Dec. 16, 1920. 


Ratification deposited: 
Esthonia. May 2, 1923. L.N. M.S., June, 1923, p. 98. 


PERMANENT CourRT OF INTERNATIONAL JusTICE. Protocol of Signature. 
Geneva, Dec. 16, 1920. 


Ratification deposited: 
Esthonia. May 2, 1923. L.N.M.S., June, 1923, p. 98. 
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PostaL CONVENTION. Buenos Aires, Sept. 15, 1921. 
Ratification: 
Ecuador. Dec. 1, 1922. P. A. U., July, 1923, p. 78. 


Navigation. Mannheim, Oct. 17, 1868. 
Protocol and additional Protocol relative to accession of the Netherlands, 
signed at Paris, Jan. 21, 1921, and March 29, 1923. G. B. Treaty ser., 
no. 12, 1923. Cmd. 1905. 


Ricut TO A FiaG or States Havine no Seacoast. Barcelona, April 20, 
1921. 
Adhesion: 
Australia, Canada, Finland, South Africa. L. N. O. J., July, 1923, 
p. 714. 
Ratification: 


Denmark, France. L. N.O. J., July, 1923, p. 714. 


SANITARY CONVENTION. Paris, Jan. 17, 1912. 
Adheston: 
Danzig. May 29, 1923. J. 0O., July 28, 1923, p. 7362. Monit., July 
14, 1923, p. 3417. 
Poland. July 10 (?), 1923. Monit., July 12, 1923, p. 3394. 
Ratification: 
Hungary. Temps, June 16, 1923, p. 2. 
Ratification deposited: 
i Mexico. July 27, 1923. J. 0O., Aug. 3, 1923, p. 7586. 


fe TELEGRAPH. St. Petersburg, July 22, 1875. Supplement, Lisbon, June 
ee 11, 1908. 


Adhesion: 


Somaliland (Italian). Monit., Aug. 5, 1923, p. 3782. 


TurkisH Peace TREATY. Lausanne, July 24, 1923. 
Ratification: 


4 Turkey (Angora). Aug. 23, 1923. Times, Aug. 24, 1923, p. 8. 
UNEMPLOYMENT CONVENTION. Washington, Nov. 28, 1919. 
Ratification: 


Italy. April 10, 1923. L.N.0O. J., Sept. 1923, p. 1128. 
Spain. July 4, 1923. J. L.O. B., July 11, 1923, p. 5. 


UNIVERSAL PostaL Union. Revision. Madrid, Nov. 30, 1920. 
Ratification deposited: 
Guatemala. Monit., Aug. 10, 1923, p. 3892. 


Weex.y Rest 1n Inpustry. Geneva, Nov. 17, 1921. 
Ratification: 
Finland. June 1, 1923. J. L. O. B., June 20, 1923, p. 268. 
India. May 11, 1923. J. L. O. B., May 30, 1923, p. 200. 
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Weicuts AND Measures Bureau. Paris, May 20, 1875. Revision. 
Sévres, Oct. 6, 1921. 
Rattfication: 
Finland. Aug. 31, 1923. J. 0O., Sept. 3, 1923, p. 8669. 
Ratification deposited. 
Belgium. July 28, 1923. J. 0O., Aug. 3, 1923, p. 7586. 
Norway. Aug. 3, 1923. J.0O., Aug. 7, 1923, p. 7682. 
WuiteE SLAvE Trape. Geneva, Sept. 30, 1921. 


Rattfication: 
Australia, Canada, Cuba, Greece, India, New Zealand, South Africa. 


L.N.O. J., July, 1923, p. 714. 


Ratification deposited: 
Cuba, May 7, 1923. Monit., June 17, 1923, p. 2976. L. N. M.S., 


July, 1923, p. 111. 
WoRKMEN’S COMPENSATION IN AGRICULTURE. Geneva, Nov. 12, 1921. 


Ratification: 
Great Britain. July 11, 1923. Lond. ga., July 17, 1923, p. 4920. 


M. Auice MATTHEWS. 
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PUBLIC DOCUMENTS RELATING TO INTERNATIONAL LAW 


GREAT BRITAIN ! 


British and Foreign State Papers. 1920. Vol.113. Foreign Office. 40s. 
9d. 

Commercial travelers’ samples, customs clearance of. Notes exchanged 
between British and Austrian Governments. Vienna, Mar. 28, 1923. 
(Treaty Series, 1923, No. 9.) 23d. 

Costa Rica. Convention for arbitration of certain claims against, signed 
San José, Jan. 12, 1922. (Treaty Series, 1923, No. 7.) 33d. 


Davison, C. F., murder of, in January 1920. Correspondence between 
H. M. Government and the Soviet Government. (Russia, No. 1, 1923.) 
33d. 

Elbe River. Statute of navigation of the, signed Dresden, Feb. 22, 1922. 
(Treaty Series, 1923, No. 3.) 7d. 

German debts and property in China. Agreement between British and 
German Governments, signed at London, April 5, 1923. (Treaty Series, 
1923, No. 8.) 33d. 

German Reparation (Recovery) Act, 1921. Statement showing amounts 
paid during 1922-23 into the special account under Sec. 1 of the Act, and the 
application thereof. (Cmd. 1861.) 24d. 

India Treaty of Peace Orders, May 25, 1923. Hungary (S. R. &. O. 1923, 
No. 651), 34d.; Austria (S. R. &. O. No. 652), 13d. 


International Labor Conference. Recommendation adopted at its 4th 
session, Oct. 18 to Nov. 3, 1922. (Cmd. 1836, 23d.) 

——. Tabular analysis of draft conventions and recommendations 
adopted under Art. 405 of Treaty of Versailles. (Cmd. 1866.) 2d. 

International Institute of Refrigeration, Convention for creation of, 
signed Paris, June 21, 1920. (Treaty Series, 1923, No. 6.) 63d. 

Irish Free State. Memorandum on compensation for injury to persons 
and property. (Cmd. 1844.) 33d. 

———. Indemnity Act. (13 & 14 Geo. V. Ch. 12.) 23d. 


Lausanne Conference on Near Eastern Affairs, 1922-23. Records of 
proceedings and draft terms of peace (with map). (Turkey, No. 1, 1923.) 


dls. 


‘Parliamentary and official publications of Great Britain may be obtained for the 
amount noted from the Superintendent of Publications, H. M. Stationery Office, Imperial 
House, Kingsway, London, W. C. 2. 
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League of Nations. Third Assembly report of British delegates. (Misc. 
No. 2, 1923.) 10d. 

League of Nations Covenant. Protocols of amendments to Arts. 4, 13, 
15 and 26, adopted by Second Assembly of the League, Oct. 3-5, 1921. 
(Treaty Series, 1923, No. 4.) 33d. 

Mandated territories. Consular powers regarding merchant shipping 
in the Cameroons, New Guinea, Western Samoa, and Southwest Africa 
(S. R. &. O. 1923, No. 648.) 13d. 

Mandates (British) for the Cameroons, Togoland and East Africa. (Cmd. 
1794.) 3s. 2d. 

Maritime Law Conference, Brussels, Oct. 17-26, 1922. Report of British 
delegates, with texts of draft conventions. (French and English.) Ils. 
13d. 

Mixed Arbitral Tribunals instituted by the Peace Treaties. Collection 


of decisions (in French): 
Premiére année No. 12bis Tables du Tome I. 8s. 2d. (Gratis to sub- 


scribers.) 
Deuxiéme année. Nos. 20-21. Nov.—Dec. 1922. (Combined.) 12s. 


3d. 
Nos. 22-23. Jan.—Feb. 1923. (Combined.) 12s. 23d. 
No. 24. Mar. 1923. 6s. 13d. 

Mozambique—Transvaal convention of April 1, 1909. Agreement be- 
tween H. M. Government and Portuguese Government for renewal of Part 
I. Signed at Lisbon, Mar. 31, 1923. (Treaty Series, 1923, No. 10.) 23d. 

New Hebrides Protocol, Aug. 6, 1914. Notes exchanged between British 
and French Governments. (Treaty Series, 1923, No. 2.) 24d. 


Palestine. Papers relating to elections for the Legislative Council, 1923. 
(Cmd. 1889.) 33d. 

Peace treaties orders. Amendment order, Jan. 29, 1923. (S. R. &. O. 
1923, No. 148.) 2d. 

Reparation Commission. Statement of Germany’s obligations at Dec. 
31, 1922. 2s. 03d. 

Reparations and Inter-Allied debts. Report of conferences at London 
and Paris, Dec. 1922 and Jan. 1923. (Misc. No. 3, 1923.) 6s. 33d. 


Russia. Correspondence between H. M. Government and the Soviet 
Government respecting relations between the two governments. (Russia, 
Nos. 2, 3 and 4, 1923.) 63d., 33d., and 63d. respectively. 

Slavery in Abyssinia. Correspondence. (Abyssinia, No. 1, 1923.) 
23d. 
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Tonnage measurement of merchant ships. Agreement between British 
and Japanese Governments respecting. London, Nov. 30, 1922. (Treaty 
Series, 1923, No. 1.) 24d. 

Treaties between the United Kingdom and foreign states. Accessions, 
withdrawals, etc. (Treaty Series, 1922, No. 20.) 34d. 


Treaty Series, 1922. Index. (Treaty Series, 1922, No. 21.) 23d. 


Trianon, Treaty of. Rules made by Administrator of Hungarian Prop- 
erty, Jan. 17, 1923. (S. R. & O. 1923, No. 74.) 14d. 


War Damages. First report of Royal Commission on compensation for 
suffering and damage by enemy action. (Cmd. 1798.) 64d. 


World War, books concerning. Select analytical list. Foreign Office. 
l5s. 43d. 
UNITED STATES ” 


British debt to United States, funding of. Proposal, dated June 18, 1923, 
and acceptance. 13 p. World War Foreign Debt Commission. 


Commercial treaties. Handbook of. (Reprint) 1923. xiv+899 p. 
Tariff Commission. Paper, 75c. 


Finland. Agreement with United States for funding indebtedness, 
Washington, May 1, 1923. 10 p. World War Foreign Debt Commission. 


Maritime Law Conference, Brussels, Oct. 17-26, 1922. Report of dele- 
gates of United States. iii+104 p. Paper, 10c. 


Migratory bird treaty act regulations. Proclamation further amending. 
June 11, 1923. 2p. (No. 1665.) State Dept. 


Mixed Claims Commission, Germany-United States, established under 
agreement of Aug. 10, 1922. First and second reports of Robert C. Morris, 
Agent of United States, 1923. vi+191 p.il. Paper, 20c. 


Panama Canal, Treaties and Acts of Congress relating to. Supplement 
3, April 25, 1923, p. 287-296. Panama Canal Executive Office. 


Ship casualties of World War (American), including naval vessels, 
merchant ships, sailing vessels, and fishing craft, corrected to April 1, 1923. 
Naval Records and Library Office. iii+24 p. Paper 5c. 

Georce A. Finca. 
* When prices are given, the document in question may be obtained for the amount 


noted from the Superintendent of Documents, Government Printing Office, Washington, 
D.C. 
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JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 


IN THE MATTER OF THE CESSIONS BY GERMANY TO FRANCE UNDER ARTICLE 357 
OF THE TREATY OF VERSAILLES 


Walker D. Hines, Arbitrator 
Decided, Paris, January 8, 1921 


Article 357! of the Treaty of Versailles provides that Germany shall cede to 
France certain property pertaining to the navigation on the Rhine, and pro- 
vides that the amount and specifications of such cessions shall be determined 
by an arbitrator or arbitrators appointed by the United States of America. 
The undersigned, Walker D. Hines, has been appointed accordingly as the 
Arbitrator for the purposes of Article 357, and hereby makes his determina- 
tion as to the amount and specifications of such cessions. 

The French Government and the German Government, respectively, have 
designated delegates to appear before the Arbitrator, and he has received and 
considered the various notes presented by the respective delegates, and has 
also had numerous conferences with these delegates in Paris, at various 
places on the Rhine, and at Rotterdam. 


1 The complete text of Article 357 follows: 

Within a maximum period of three months from the date on which notification shall be 
given Germany shall cede to France tugs and vessels, from among those remaining registered 
in German Rhine ports after the deduction of those surrendered by way of restitution or rep- 
aration, or shares in German Rhine navigation companies. 

When vessels and tugs are ceded, such vessels and tugs, together with their fittings and 
gear, shall be in good state of repair, shall be in condition to carry on commercial traffic on 
the Rhine, and shall be selected from among those most recently built. 

The same procedure shall be followed in the matter of the cession by Germany to France 
of: 

(1) the installations, berthing and anchorage accommodation, platforms, docks, ware- 
houses, plant, etc., which German subjects or German companies owned on August 1, 1914, 
in the port of Rotterdam, and 

(2) the shares or interest which Germany or German nationals possessed in such instal- 
lations at the same date. 

The amount and specifications of such cessions shall be determined within one year of the 
present treaty by an arbitrator or arbitrators appointed by the United States of America, 
due regard being had to the legitimate needs of the parties concerned. 

The cessions provided for in the present article shall entail a credit of which the total 
amount, settled in a lump sum by the arbitrator or arbitrators mentioned above, shall not in 
any case exceed the value of the capital expended in the initial establishment of the ceded 
material and installations, and shall be set off against the total sums due from Germany; in 
consequence, the indemnification of the proprietors shall be a matter for Germany to deal 
with. 
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TUGS AND VESSELS 


Article 357 requires, among other things, that Germany shall cede to 
France tugs and vessels, together with their fittings and gear, in good state 
of repair, in condition to carry on commercial traffic on the Rhine, and se- 
lected from among those most recently built; and that the amount and spec- 
ifications of such cessions shall be determined with due regard to the legiti- 
mate needs of the parties concerned. 


THE TRAFFIC TO BE CONSIDERED IN ESTIMATING THE LEGITIMATE NEEDS OF 
THE TWO COUNTRIES 


Both France and Germany adopt the traffic on the Rhine for the year 1913 
as the basis for estimating the legitimate needs of the two countries. France, 
however, claims that this should be augmented by certain additional French 
traffic, while Germany claims that the traffic of 1913 should be regarded as 
the exclusive and final basis, and indeed suggests that even the year 1913 
gives an exaggerated idea as to the relative importance of the French traffic. 

The two parties agree that the Rhine traffic for 1913 is as shown in Ap- 
pendix I. They also agree that all the classes of that traffic to or from Alsace 
have relation to the legitimate needs of France, except traffic going to or com- 
ing from Switzerland or Italy and transshipped to or from railroad in Alsace, 
which traffic France claims should be considered, and Germany claims should 
not be considered. 

They also agree that certain 1913 traffic transshipped at Mannheim 
should be considered, to wit: traffic moving on the Rhine between the sea 
and Mannheim transshipped at that place to or from railroad for movement 
by rail between that place and Alsace-Lorraine or France. 

France claims and Germany denies that consideration should be given to 
the 1913 traffic consisting of coal moving from the Ruhr district down the 
Rhine to the sea and thence to French seaports, and the 1913 traffic consist- 
ing of ore moving from the French colonies by sea to the Rhine and thence to 
the Ruhr district. 

The amounts of traffic involved in these agreements and disagreements 
are shown in Appendix I. 

The additions to the traffic of 1913 which France claims and which 
Germany denies are the following: 


Reparation coal from the Ruhr district via the Rhine to the sea for movement by sea to 
France. 

A large additional coal traffic from the Ruhr district to Alsace for distribution in eastern 
and south-eastern France,—the new hinterland which, it is claimed, the Alsatian ports ac- 
quire by virtue of the reincorporation of Alsace-Lorraine with France. 

A large additional movement of potash from Alsatian ports via the Rhine to the sea, by 
reason of the continuing development of the comparatively new potash mining industry in 
Alsace-Lorraine. 

An additional movement of oil by the Rhine from the sea to Alsace. 


The respective amounts of these claims for additions to the traffic of 1913 
are also shown in Appendix I. 
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ARBITRATOR'S CONCLUSIONS AS TO THE TRAFFIC TO BE CONSIDERED IN ESTI- 
MATING LEGITIMATE NEEDS OF THE TWO COUNTRIES 


Germany contends that the 1913 Rhine traffic transshipped in Alsatian 
ports in going to or coming from Switzerland or Italy should be excluded 
from the traffic of the Alsatian ports for the reason that it has no relation to 
the legitimate needs of France. France contends that it is interested in all 
Rhine traffic to or from its Rhine ports, just as Germany is interested in 
all Rhine traffic to or from its Rhine ports, and that this principle is not 
changed by the fact that such traffic, before reaching a Rhine port comes 
from a foreign country, or after leaving a Rhine port goes to a foreign country. 
France also contends that the practical result of the exclusion from the Rhine 
traffic of the Alsatian ports of this traffic in transit to or from Switzerland or 
Italy would be to leave with Germany all the boats necessary to handle that 
traffic; or, in other words, such traffic would be thereby treated as a part of the 
legitimate needs of Germany. The Arbitrator’s view is that each country 
has a legitimate need for boats to enable it to participate in the transporta- 
tion of all traffic to or from its ports, and he, therefore, decides that the Rhine 
traffic transshipped in Alsatian ports and going to or coming from Switzer- 
land or Italy should be considered the same as the other traffic to or from 
Alsatian ports in estimating the legitimate needs of France. 

Germany contends that the 1913 traffic in coal moving down the Rhine 
from the Ruhr district to the sea destined to French seaports, and the 1913 
traffic in ore coming by the sea from the French colonies and moving from 
the sea up the Rhine to the Ruhr district should be excluded from the Rhine 
traffic having a relation to the legitimate needs of France on the Rhine. The 
Arbitrator can find nothing in Article 357 which excludes this traffic from 
consideration in determining the legitimate needs of France. Germany fur- 
ther argues that France could have participated in this traffic prior to the 
war, and that its failure to do so proves that this traffic is not a legitimate 
need of France. It is reasonable to conclude, however, that without a base 
on the Rhine (such as was, of course, enjoyed by Germany and Holland, and 
also for practical purposes by Belgium), it was not to be expected that France 
would participate in this traffic. The Arbitrator, therefore, decides that this 
traffic ought not to be excluded. 

France claims that there should be added to the 1913 Rhine traffic the rep- 
aration coal which may move from the Ruhr district by the Rhine to the sea 
for movement thence to French seaports. Germany denies this claim and 
insists that by virtue of Annex V of Part VIII of the Treaty of Versailles the 
obligation to transport this reparation coal to the seaport rests upon Ger- 
many, and hence that such transportation is not a legitimate need of France. 
France, however, insists that it has the right to perform this transportation 
by the Rhine from the Ruhr district to the sea to whatever extent it sees fit. 
France has made certain representations to this effect to the Reparation 
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Commission. The fact is, however, that at present Germany is delivering 
this coal at the seaport (although in at least one instance the agency which 
Germany has selected for this purpose has contracted with French private 
interests to perform the work). No action interfering with the actual trans- 
portation of this coal by Germany has been taken by the Reparation Com- 
mission. Evenif such action were taken it would remain uncertain as to the 
extent to which France would elect to participate in the transportation. 
Furthermore, there is the broad and serious question of principle as to 
whether Article 357, in addition to providing for normal commercial activity, 
should be also construed as being intended to provide the means for perform- 
ing reparation, necessarily temporary in character, of coal or other articles. 
The Arbitrator is forced to the conclusion that this reparation coal from the 
Ruhr district to the sea should not be added to the 1913 traffic for the pur- 
pose of ascertaining the legitimate needs of France within the meaning of 
Article 357. 

France claims that a large traffic to and from Alsace in addition to the traf- 
fic of 1913 should be considered. This claim is denied by Germany, and thus 
an important question of principle is raised. The principal arguments urged 
on this point by France are the following: 

1. That the improvement of the Rhine between Mannheim and ports of Alsace had not 
attained a condition favorable to a large traffic prior to 1912, and had not been completed 
even in 1913, whereas the improvements of the Rhine below Mannheim had been completed 
many years; so that the opportunities of the ports of Alsace to enjoy Rhine traffic on a large 
scale had not really begun until 1912, and the real development of Rhine traffic to and from 
Alsace was in a state of rapid growth when the war began, while the traffic of the German 
Rhine ports as a whole had long before that reached a much greater degree of maturity, and 
had settled down to a much slower growth. France claims that this argument is strikingly 
illustrated by the chart shown on page 790. 

2. That while the potash industry in other parts of Germany had attained its principal 
development by the year 1911, the potash industry of Alsace had at that time only begun, 
and at the beginning of the war was developing at a rapid rate, and that the future Rhine 
movement of potash from Alsace ports will be greatly in excess of what it was in 1913. 

3. That the reincorporation of Alsace with France has opened up to the Rhine ports of Al- 
sace a very important hinterland in southern and south-eastern France, particularly for coal 
traffic, and that the result will be the handling of a large additional Rhine traffic through the 
ports of Alsace. 

4. That these considerations constitute the reasons why Article 357 did not require the 
Arbitrator to have regard to the shipping traffic during any period preceding the war, al- 
though Article 339, providing for the cession of boats on certain other rivers, expressly re- 
quired the Arbitrator to regard the shipping traffic during the five years preceding the war. 


Germany contends that the only tangible and reliable basis is that afforded 
by the traffic prior to the war, and indicates its willingness, provided no addi- 
tions are made to the year 1913, to take as this basis the year 1913, in which 
Alsace had a larger Rhine traffic than in any previous year. Germany con- 
tends that any effort to construct a theoretical Rhine traffic for Alsace in ex- 
cess of the traffic for the year 1913 would be purely speculative, and that if 
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such effort is entered upon the traffic ought to be diminished rather than in- 
creased, because of the disadvantages which Alsace will suffer by reason of its 
losing the support of the commercial and governmental influence of Ger- 
many. 

The task that confronts the Arbitrator is to form a just estimate of the rel- 
ative importance of the French traffic and of the German traffic. If he takes 
the 1913 basis for the German traffic (as is clearly the most convenient and 
practical course to pursue) it would be unfair to restrict the Alsatian traffic 
(which is the principal part of the French traffic) to the 1913 basis, unless he 
is of opinion that the Alsatian traffic will do no more than keep pace with the 

jyerman traffic—diminishing if the German traffic diminishes, and remaining 
stationary if the German traffic remains stationary. The Arbitrator could 
not adopt this view without disregarding commercial factors which, in his 
opinion, are of great importance. Rhine navigation on a large scale to and 
from the Alsatian ports had only fairly begun in 1912, and was increasing at 
an exceedingly rapid rate in 1913, while the rate of increase for the German 
ports as a whole (where Rhine navigation had long since reached a mature 
growth) was increasing at a much smaller rate. There is every reason to be- 
lieve that Alsatian traffic will continue to increase for several years at a much 
more rapid rate than the general average rate of increase of the German 
traffic asa whole. The probability of a much greater rate of increase for the 
Alsatian ports is further increased by the probably very high rate of increase 
in the production of Alsatian potash as compared with 1913 when the indus- 
try was just beginning, and by the increased commercial importance of the 
Alsatian ports due to their improved opportunity to carry on commerce with 
the nearby portions of eastern France. The Arbitrator believes that it was 
because of these considerations that Article 357 omitted to refer to pre-war 
traffic as a standard for the Arbitrator’s decision, although Article 339 
adopted pre-war traffic as an important standard. 

After the most careful study of all the voluminous arguments, statistics, 
maps and diagrams, that have been presented, the Arbitrator is of opinion 
that the traffic of the German ports for 1913 being adopted as one of the 
factors, he should adopt as the Alsatian factor the Alsatian traffic of 1913, 
plus an addition of 850,000 tons. Two of the principal elements of the Al- 
satian traffic will be coal and potash. For the purpose of convenient compu- 
tation it will be assumed that the increase will consist of 600,000 tons of coal 
from the Ruhr to Alsatian ports, and 250,000 tons of potash from Alsatian 
ports to Rotterdam. This method assigns the entire increase to those sorts 
of traffic which are loaded most heavily in the barges, and, therefore, which 
require the smallest number of additional barges. 

Appendix II shows, according to its various classes, the traffic which, in 
accordance with the views above expressed, the Arbitrator adopts as the 
basis of his decision. 
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AMOUNT OF SHIPPING REQUIRED TO PERFORM FRANCE’S PART OF THE TRAFFIC 
THUS ADOPTED 


This subject involves the questions as to what part of the traffic should 
move in French boats, and as to how many boats would be required to trans- 
port that part. 

To what extent do the legitimate needs of France and Germany, respec- 
tively, entitle them to participate in the transportation of the traffic which 
has been adopted as the basis of computation? 

It is clear that Germany has no right to claim boats to enable it to partici- 
pate in the transportation of traffic to or from France or its colonies when 
such traffic moves neither to nor from a point in Germany. It is equally 
clear that France has no right to claim the cession of boats in order to enable 
it to participate in the transportation of traffic which moves to or from or be- 
tween points in Germany, and which moves neither to nor from France or its 
colonies. But much of the traffic which is treated as being of interest to 
France is not exclusively of interest to France, but is of joint interest to 
France and Germany. For example, coal from the Ruhr district to France 
or ore from the French colonies to the Ruhr district are sorts of traffic which 
are of joint interest to France and Germany, and cannot be regarded as either 
exclusively French traffic or exclusively German traffic. 

What are the rights of the two countries to participate in the transporta- 
tion of traffic which is of joint interest to the two countries? Can Germany 
claim the right to retain all of the boats of the present German Rhine fleet 
which may be needed for the transportation on the Rhine of coal produced in 
Germany and destined to France? If not, can France claim the right to re- 
ceive by way of cession all the boats of the present German Rhine fleet which 
may be needed for the transportation on the Rhine of ore produced in the 
French colonies and destined to Germany? After taking into consideration 
all the special and peculiar features of traffic on the Rhine, the Arbitrator 
cannot escape the conclusion that, as to all traffic which moves from one of 
these two countries to the other, each country has a right to possess a portion 
of the present German Rhine fleet for such transportation, and the reason- 
able solution seems to be to regard the rights of the two countries in this re- 
spect asequal. The Arbitrator, therefore, decides that it is a legitimate need 
of each of the two countries to have one-half of the boats needed to transport 
such traffic. If the Arbitrator should adopt the opposite view, to wit: that 
France should have 100% of the shipping required to transport Ruhr coal to 
Alsace, because France needs to consume all of that coal, the same reasoning 
would preclude France from claiming boats for the transit traffic of Switzer- 
land and Italy via Alsace and the ore traffic from the French colonies to Ger- 
many. 

Holland and Belgium also participate in traffic on the Rhine, and the Ar- 
bitrator adopts the principle, which appears to be satisfactory to both France 
and Germany, that Holland and Belgium should be regarded as participating 
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in the various classes of the traffic substantially in the same proportion as 
they did in 1913. 

The next point is to decide upon the necessary factors to be employed in 
computing the amount of tonnage and horse-power requisite to be ceded to 
France in order that the legitimate needs of the two countries may be fairly 
met. These factors are: 

a) The number of days of service per year to be assumed for barges and tugs, respectively; 

b) The number of tons per horse-power which the tugs will pull upstream on the various 
stretches of the river; 

c) The average percentage of utilization of the cargo capacity of the barges for the various 
classes of traffic; 

d) The times required for tugs to make their roundtrip voyages on the various stretches of 
the river, and the times required for the barges to make their roundtrip voyages, and the 
time to be allowed for loading and unloading of barges. 


It is unnecessary to complicate this decision with a discussion of the tech- 
nical details involved. The Arbitrator has considered with great care both 
the written and the oral contentions of the two delegations, and in addition 
has caused certain estimates to be made by disinterested persons acting on 
his behalf, which estimates he has discussed with the representatives of the 
two delegations. As a result of all this consideration he has concluded that 
the amount of tonnage and horse-power which would be required to enable 
France to transport that part of the traffic which its legitimate needs entitle 
it to transport would be 305,000 tons of barge capacity, and 25,000 horse- 
power of tug capacity. 


THE AMOUNT OF SHIPPING TO BE SPECIFIED FOR CESSION IN VIEW OF SURREN- 
DER FOR RESTITUTION AND REPARATION AND OF OTHER CONDITIONS AF- 
FECTING SUFFICIENCY OF GERMAN RHINE FLEET 


The amount of tugs and vessels to be ceded must be specified out of those 
which will remain registered in German Rhine ports after the deduction of 
the tugs and vessels surrendered by way of restitution and reparation. 

The Reparation Commission has certified to the Arbitrator the size of the 
entire German river fleet as of November 11th, 1918 (units surrendered or to 
be surrendered for restitution not being included because not counted as a 
part of the German river fleet), and has also certified to the Arbitrator the 
losses incurred by the Allied and Associated Powers for which reparation is to 
be made by a cession of a part of the German river fleet. From the advices 
hus received it appears that not more than 14.34% of the tonnage of barges 
and not more than 2.2% of the horse-power of tugs of the entire German 
river fleet will be required for purposes of reparation. It is clear that the 
percentage of the German Rhine fleet which will be ceded for reparation will 
not exceed the average percentage of the entire German river fleet which will 
be ceded for this purpose. This is true because the Arbitrator has so pro- 
vided in Article XIV of the Conditions of Cession which he has prescribed in 
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pursuance of Annex III of Part VIII of the Treaty. As a practical matter 
the probabilities are that the percentage which will be taken of the German 
Rhine fleet for reparation will be less than the average percentage taken of 
the entire German river fleet for such purpose, because the lost boats for 
which reparation must be made were on an average much smaller than the 
average of the units of the German fleet: while the units of the German Rhine 
fleet are on an average substantially larger than the average of the units of 
the entire German river fleet. 

The German Delegation has suggested that part of the units of inland navi- 
gation tonnage which may be ceded to France for reparation may be used by 
France on the Rhine, and that such use would partially satisfy the legitimate 
needs of France under Article 357, and, therefore, that the amount of ship- 
ping to be specified for cession under Article 357 cannot be correctly specified 
until after the cessions for reparation shall have been completed. But 
France had no inland navigation tonnage on the Rhine at the beginning of 
the war, and the cessions by way of reparation will be made to compensate 
France for losses of inland navigation tonnage incurred on rivers and canals 
in France. If France should elect to use on the Rhine any units ceded to it 
for reparation, it would then have to make good out of its own resources to a 
corresponding extent the losses sustained on its own rivers and canals. It is 
clear that such action on the part of France would not diminish Germany’s 
obligation under Article 357, which obligation is to cede to France out of tugs 
and vessels remaining after restitution and reparation, such proportion of 
those tugs and vessels as, in the judgment of the Arbitrator, will meet the le- 
gitimate needs of France for transportation on the Rhine. Such judgment 
of the Arbitrator could not be affected by the fact that France might elect to 
purchase or construct an additional number of tugs and vessels for the Rhine, 
or might elect to accomplish the same purpose by purchasing or constructing 
tugs and vessels to make good a portion of its losses during the war on its 
rivers and canals so as to enable it to employ on the Rhine tugs and vessels 
which had been ceded by way of reparation for losses incurred on the rivers 
and canals in France. 

Therefore, the Arbitrator adopts the view that there will remain registered 
in German Rhine ports after the deduction of the tugs and vessels surren- 
dered by way of restitution or reparation at least 85.66% of the tonnage of 
barges, or 1,888,651 tons, and at least 97.8% of the horse-power of tugs, or 
170,264 horse-power; and the amount of cessions to be specified will, there- 
fore, be made on the basis of 1,888,651 tons of barges, and 170,264 horse- 
power of tugs remaining registered in German Rhine ports after deduction of 
tugs and barges surrendered by way of restitution and reparation. 

Not only will the Rhine fleet after reparation be smaller than the Rhine 
fleet in 1913, but the traffic to be carried will, according to the Arbitrator’s 
basis, be somewhat larger than in 1913, and this latter factor also must be 
taken into consideration, and this the Arbitrator has done. 
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After making allowance for both the diminution of the fleet on account of 
reparation and the increase of traffic, the Arbitrator decides that barges with 
an aggregate capacity of 254,150 tons, and tugs with an aggregate capacity 
of 23,760 horse-power should now be specified for cession. 


INSTALLATIONS AT ROTTERDAM 
Article 357 provides that Germany shall cede to France a portion of 


1. The installations, berthing and anchorage accommodation, platforms, docks, ware- 
houses, plant, etc., which German subjects or German companies owned on August 1, 1914, 
in the port of Rotterdam, and 

2. The shares or interests which Germany or German nationals possessed in such instal- 
lations at the same date. 


The amount and specifications of such cessions shall be determined with 
due regard to the legitimate needs of the parties concerned. 

In the port of Rotterdam coal and ore are transshipped between ocean 
ship and barge by means of floating appliances. France has asked for shares 
or interests in certain Dutch concerns (which on August 1, 1914, were con- 
trolled by German nationals), owning floating appliances for the transship- 
ment of coal and ore. The treaty contemplates the cession of shares owned 
by German nationals in respect of installations which on August 1, 1914, 
were owned by German companies, but not, apparently, by Dutch com- 
panies. Moreover the principal installations in the port of Rotterdam for 
the transfer of coal and minerals appear to belong to Dutch concerns which 
are not controlled by German interests, and which are capable of serving, and 
which habitually serve, shipping in general, so that the legitimate needs of 
France do not require cessions of interests for this purpose. 

France has also asked for the cession of installations for loading and un- 
loading and storing oil. There appears to be only one plant of this character 
which on August 1, 1914, was owned by a German company. The plant ap- 
pears to be operated as a unit. France’s portion of the total oil traffic pass- 
ing through the port of Rotterdam is a very small fraction, and the Arbi- 
trator is of opinion that it would not be reasonable to cut off a small part of 
this single and unified plant for cession to France. Moreover, if such frag- 
ment of the plant were taken, the Arbitrator does not believe it could be 
operated to advantage. Nor would any practical purpose be served by the 
cession to France of a small fraction of the shares in the company owning the 
plant. 

As to installations for handling general traffic in the port of Rotterdam, the 
Arbitrator has considered the extent of installations owned by German sub- 
jects or German companies on August 1, 1914, and the extent of the French 
general traffic in the port of Rotterdam as compared with the German general 
traffic, and decides that there shall be ceded to France the installations, 
berthing and anchorage accommodations, platforms, docks, warehouses, 
plant, building, etc., or interests therein, which the Badische Aktion Gesell- 
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schaft fur Rheinschiffahrt und Seetransport owned on August 1, 1914, in the 


port of Rotterdam. 
REPAIR DOCKS AND REPAIR FACILITIES 


France has requested the cession of certain repair docks and repair facili- 
ties at various places on the Rhine. Except as to Rotterdam, the Arbitrator 
finds no authority in Article 357 for requiring the cession of property of this 
character. No claim is made that German companies or nationals own any 
such facilities at Rotterdam, but the French Delegation suggests that on 
August 1, 1914, German nationals owned shares in Dutch concerns owning 
property of this character in the port of Rotterdam. As above pointed out, 
however, Article 357 does not appear to authorize the cession of shares held 
by German nationals on August 1, 1914, in Dutch companies. 


PASSENGER STEAMERS, GOODS STEAMERS, MOTOR BOATS 


The Arbitrator concludes that he ought not to order the cession of boats of 
these three classes. There is no regular passenger traffic to or from the Al- 
satian ports. The traffic by goods steamers to and from Alsatian ports was 
small in 1913 and was done almost altogether in Belgian and Dutch boats. 
France’s interest in this traffic, tested by the principles which it seems reason- 
able to apply to the apportionment of shipping on the Rhine, is too small to 
justify the allocation of enough boats (not less than three or four) to maintain 
a regular service. No reason has been brought forward to justify the cession 
of motor boats. 

OIL TANK BOATS 


France has asked for the cession of certain oil tank boats. The 1913 oil 
traffic of interest to France was small and the boat capacity needed for its 
transportation, after allowing for the part carried in boats of other nationali- 
ties, is not widely different from the capacity of the oil tank boats of the 
Rhine Navigation Company mentioned below, so that no direct cession of oil 
tank boats appears necessary. 

FLOATING CRANES 


France has asked for the cession of certain floating cranes. Germany ob- 
jects on the ground that floating cranes are not embraced in Article 357. 
The principal type of floating crane consists of a crane placed upon a barge. 
The Arbitrator is of the opinion that such a barge with a crane upon it is 
within the meaning of the term ‘‘ vessel” as that term is used in Article 357, 
and that it is proper to require the cession of a vessel of this character with 
the crane and all other fittings. These floating cranes are vessels which are 
necessary ‘‘to carry on commercial traffic on the Rhine’, and, in principle, 
the cession of a reasonable number of such cranes may be required. In fact, 
the subject is covered by the cession of the controlling interest in the Rhine 
Navigation Company below mentioned, which owns floating cranes with a 
capacity equal to France’s proportion. 
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SHARES IN GERMAN RHINE NAVIGATION COMPANIES 


Article 357 provides that Germany shall cede tugs and vessels, or shares 
in German Rhine navigation companies. France asks for the cession of 
shares in some of these companies in addition to the cession of tugs and 
vessels. Germany claims that Article 357 does not require the cession of 
both boats and shares, but only boats or shares, and further claims that Ger- 
many has the right to choose which it will cede, and states that it chooses to 
cede boats and not shares. 

The Arbitrator can find no basis for the view that Germany, one of the 
parties to the controversy, has the right to determine the character of the 
property it will cede under Article 357, and thereby itself determine what will 
be the most satisfactory for its own needs. A dominant feature of Article 
357 is that all questions as to the amount and specifications of the cessions to 
be made in relation to the legitimate needs of the parties concerned shall be 
determined by the Arbitrator. Therefore, under that article Germany has 
no right to determine for itself that its cessions shall be made in tugs and 
vessels instead of in shares. 

The Arbitrator is equally convinced that Article 357 does not prohibit him 
from requiring the cession of shares and also the cession of tugs and vessels. 
A controlling principle of the article is that the Arbitrator shall determine 
the cessions which will duly promote the legitimate needs of the parties con- 
cerned. If he finds that this great object of the article can be best promoted 
by requiring the cession of shares of one or more companies, and at the same 
time requiring the cession of additional tugs and vessels, there is nothing in 
the article which forbids his doing so. If the Arbitrator should conclude that 
it is essential that shares in one or more companies should be ceded to France, 
and if the article compelled him to require the cession of shares exclusively 
in the event he required the cession of any shares, then he would be under the 
necessity of requiring the cession of the shares of enough navigation compa- 
nies to give France all the tugs and vessels needed by it upon the Rhine. 
Such a consequence would be a serious hardship upon Germany. It is far 
better for Germany to cede only the shares in one navigation company, and 
then to cede additional tugs and vessels, than to cede the shares in several 
navigation companies so as to produce by that method the total amount of 
tugs and vessels necessary for France. The real purpose of the article can 
only be accomplished by the Arbitrator determining with due regard to the 
legitimate needs of the parties, ‘‘the amount and specifications of such 
cessions”’ in respect of the various subjects dealt with by the article. 

Germany also contends that the companies whose shares are sought by 
France perform, in addition to the function of operating tugs and vessels, 
various other functions of a different character, and especially those of load- 
ing and unloading freight, forwarding freight, storing freight in warehouses, 
etc., and insists that it was not the purpose of the article to require Germany 
to provide France with the means of performing such functions. France, on 
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the contrary, claims that these other functions are necessary and proper in- 
cidents to navigation, and are naturally and legally performed by navigation 
companies, and that France has a legitimate need to be provided with an or- 
ganization which has already established and equipped itself for the perform- 
ance of these functions; and France urges that it was for this purpose that 
Article 357 provided for the cession of shares in German Rhine navigation 
companies. Germany also urges that there is no need for equipping France 
to perform these functions, because France can always make arrangements 
for their performance through German agencies, but France insists that it 
ought not to be left in a position where it will have to depend upon the good 
will of such German agencies. 

Since the Arbitrator believes that to a large extent it is necessary to cede 
tugs and vessels, he must either adopt for that reason the principle that no 
shares at all can be ceded to France, and that France must be left without 
any provision for the performance of the functions incidental to navigation, 
or he must adopt the principle that France is to be provided with the means 
of performing such incidental functions through the cession of shares in one 
or more German Rhine navigation companies. 

Article 339 of the treaty provides for the cession of tugs and vessels on cer- 
tain other rivers to the Allied and Associated Powers concerned. That 
article also provides that Germany, in addition to ceding tugs and vessels 
‘shall in the same way cede material of all kinds necessary to the Allied and 
Associated Powers concerned for the utilization of those river systems’’. 
This clause is not found in Article 357, and France claims that the reason is 
that Article 357 sought to accomplish much the same purpose through the 
cession of shares in German Rhine navigation companies. If the Arbitrator 
declines to award to France shares in German Rhine navigation companies 
and awards nothing but tugs and vessels, the treaty will thereby give France 
in connection with the restoration of its rights on the Rhine, less than Article 
339 of the treaty gives to other Allied and Associated Powers in respect of 
newly acquired rights on other river systems. If the Arbitrator in addition 
to tugs and vessels awards France shares in one or more German Rhine navi- 
gation companies, he will do no more than is expressly contemplated by Arti- 
cle 357, and will thereby avoid giving an effect to Article 357 much less 
favorable than the clear effect of Article 339. Under all the circumstances 
the Arbitrator cannot decline to put into effect the express authority which 
Article 357 gives for the cession of shares in German Rhine navigation com- 
panies. He must, therefore, consider what cessions of this character are 
reasonably required for the legitimate needs of France. 

The traffic moving to and from Alsace, on the basis adopted by the Arbi- 
trator approximates 3,000,000 tons per year. About 2,000,000 tons of this 
traffic will be loaded in German ports or unloaded in German ports. In 
addition it is clear that the normal method of conducting Rhine traffic to Al- 
sace from the Lower Rhine ports, including the seaports, is for the barges to 
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be loaded with a considerable amount of traffic in addition to traffic going to 
Alsace, such additional amount being discharged at Mannheim or other Mid- 
dle Rhine ports. The extent of this incidental traffic appears to be much 
less in respect of coal than in respect of general merchandise, but it seems 
reasonably clear that as a normal incident to navigation to Alsace the French 
interests will carry on an incidental traffic to Middle Rhine ports of from 
300,000 to 500,000 tons per year, and perhaps more. In view of all these 
considerations, the Arbitrator is of the opinion that it is reasonable and just 
that Germany cede to France shares in a German-Rhine navigation company 
conducting an annual business of approximately 2,000,000 tons. The 
Rheinschiffahrts Aktion Gesellschaft Vorm. Fendel is a Rhine navigation 
company having an annual business of about 2,000,000 tons and from the 
character of its business appears to be better adapted to such cession than the 
other Rhine navigation companies. 

The German Delegation urges that this company owns comparatively few 
installations and that the leases by which it holds other installations may be 
cancelled. The Arbitrator does not believe, however, that this possibility is 
a sufficient reason for denying to France the opportunity to control an es- 
tablished organization possessing important installations. The Arbitrator 
believes that the unusually specific phrase ‘‘German-Rhine Navigation Com- 
panies”’ was used in Article 357 for the purpose of giving France a reasonable 
opportunity to enter upon the conduct of Rhine navigation under favorable 
conditions. The fact that the Rhine navigation company which the Arbi- 
trator finds most available may not continue to have all the facilities which 
France may need is not a reason for declining to apply the provision of the 
treaty at all. 

Germany further contends that, even if shares in a Rhine navigation com- 
pany shall be ceded, Article 357 contains no authority for requiring the ces- 
sion of enough shares to control the company and that cession of control of 
the company would violate the meaning of the article. The article expressly 
provides that the number of shares to be ceded shall be determined by the 
Arbitrator and by no means prohibits the Arbitrator from specifying a num- 
ber of shares which will give control. Furthermore, no practical purposes 
would be accomplished by ceding a mere minority interest. In order to 
carry out the purpose of the article, it is both necessary and proper to require 
the cession of enough shares to give France control of the company selected. 


SHALL FULL RIGHT OF PROPERTY BE CEDED OR MAY CESSIONS BE SUBJECT TO 
MORTGAGES, ETC. 


The German Delegation urges that, if the property specified by the Arbi- 
trator for cession is subject to mortgages or other encumbrances, charges or 
liens, Germany will fully satisfy its obligation by delivering the property 
subject to such burdens and that France will receive all that it is entitled to 
receive under Article 357, and that France must itself satisfy the creditor or 
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other claimants in order to obtain the full enjoyment of the property de- 
livered. The German Delegation argues that Germany’s sole obligation is 
to ‘‘cede”’ the property and that the act of cession does not involve the giving 
of a complete and full title to the property; and, moreover, that mortgages 
and other encumbrances, charges and liens on boats frequently exist and 
that, if the treaty had intended to impose on Germany the obligation of de- 
livering the property freed from such burdens, express language to that effect 
would have been used. 

The Arbitrator is unable to adopt this view. Article 357 clearly manifests 
the idea that Germany agrees to put France in possession and ownership of 
the property specified by the Arbitrator. There is nothing in the article to 
indicate that it is permissible for such possession and ownership to be in- 
complete or subject to the paramount right of another person. The whole 
spirit of the article is to the effect that the possession and ownership of 
France shall be complete and shall not be shared with or subordinated to any 
other nation or individual. 

Article 357 further shows that France is to pay for the property ceded to it 
by setting off the value of such property against the total sums due from Ger- 
many to France. If the property is ceded subject to mortgages and other 
encumbrances, charges and liens, and if France must satisfy all of these 
claims in cash, then a large part of the value, and perhaps much the greater 
part of it, will have to be paid by France in cash (and at times and in foreign 
currencies satisfactory to the creditors), despite the evident purpose of the 
article that such value shall be paid exclusively through the means of a credit 
to Germany. The Article further emphasizes this purpose by declaring that 
“the indemnification of the proprietors shall be a matter for Germany to deal 
with’. Certainly the full protection which the article seeks to give to 
France through the means of this indemnification of the proprietors by Ger- 
many cannot be destroyed by the fact that the proprietorship has been subdi- 
vided through arrangements which turn over to mortgagees and other inter- 
ested parties the paramount interest in the property. Germany must make 
compensation for such highly important elements of proprietorship in order 
that its obligation to indemnify the proprietors shall be completely per- 
formed. 

The incidents which are likely to accompany a mortgage still further em- 
phasize the reason for the principle adopted by the treaty. The right to 
obtain relief from the paramount interest of the mortgagee through payment 
of the debt can be exercised only at the maturity of the debt unless the mort- 
gagee is willing to accept payment at an earlier date. At the same time, the 
mere fact of the change of the nationality of the boat through the transfer by 
Germany to France will, in many-cases, give the mortgagee the right to de- 
mand the immediate payment of the debt as the price of retaining the prop- 
erty. At the time of payment, whenever that may be, the necessity of 
paying in cash and in foreign currency will be inevitable unless the mortgagee 
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shall agree to another method of payment. The right to sell the boat or to 
make a lease of it or to change the character of the service in which it is en- 
gaged may frequently be subject to the mortgagee’s consent. Such mort- 
gages frequently contain elaborate provisions controlling the methods of in- 
surance and the methods of maintaining the property. If several boats 
should be covered by the same mortgage and only part should be ceded to 
France, the possibility of additional interference with complete ownership 
would exist. It is impossible to foresee the various special provisions which 
may limit the freedom of action of France if it must take boats subject to 
mortgages to which it was never a party. Nor is it possible to foresee the 
various other interferences with ownership and the various burdens of pay- 
ment which France might incur if the general principle were recognized that 
Germany is under no obligation to indemnify the owners of the important 
rights of property created by mortgages and other charges, liens and en- 
cumbrances, and if all such modifications of complete ownership must be 
suffered by France. These details emphasize the soundness of the principle, 
which the article itself makes perfectly clear, that the complete possession 
and ownership shall be vested in France, and that this cannot be done unless 
the property is delivered free of mortgages, encumbrances, charges and liens 
of all kinds. 


SPECIFICATIONS AND PROCEDURE 
ARTICLE I 
Tugs and Vessels 


The Arbitrator hereby determines that Germany shall cede to France tugs 
and vessels from among those registered in German Rhine Ports, which shall 
be selected from among those most recently built, in accordance with the 
following specifications and procedure: 

Section 1.—The barges to be selected shall have an aggregate capacity of 
254,150 tons and shall be selected in accordance with the following basis, 
which has been agreed to by the two delegations: 

The German fleet is divided into two classes: 

Above 1,350 tons 
From 500 to 1,350 tons. 


France will receive half of its barges from each of these classes on a pro- 
portionate basis which is illustrated by the following example: 
If France should receive 400,000 tons, 
It would have 200,000 tons above 1,350 
200,000 tons between 500 and 1,350; 


lf the German fleet be supposed to have 


1,000,000 tons above 1,350 
1,100,000 tons between 500 and 1,350, 


by 
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There would remain to Germany 
800,000 tons above 1,350 
900,000 tons between 500 and 1,350; 

The barges being classified by groups of 100 tons each, each group between 
500 and 1,350 tons would be divided in the ratio of two for France and nine 
for Germany, and each group above 1,350 would be divided in the ratio of 
two for France and eight for Germany. 

After ascertaining the barges to be selected from each group, there shall be 
deducted from the aggregate tonnage capacity of such barges the aggregate 
tonnage capacity of the barges of the Fendel Company belonging to such 
group, and if the aggregate tonnage capacity of the barges of the Fendel 
Company belonging to that group shall be in excess of the aggregate tonnage 
capacity of the barges to be selected from that group, the excess shall be de- 
ducted from the aggregate tonnage capacity of the barges to be selected from 
the next group or groups. If any barges of the Fendel Company shall have a 
capacity of 500 tons or less, such aggregate capacity shall be deducted from 
the capacity of the barges to be selected from the lowest group or groups of 
the classification. 

Section 2.—The tugs to be selected for use between the sea and Duisburg 
shall be propeller tugs and shall have from 301 horse-power to 350 horse- 
power each; and shall have an aggregate capacity of 2,566 horse-power, less 
the aggregate horse-power capacity of any propeller tugs (other than harbor 
tugs) belonging to the Fendel Company and having a capacity of 350 horse- 
power or less. 

The tugs to be selected for use between Duisburg and Strasbourg shall 
have from 801 horse-power to 1,500 horse-power each and shall have a draft 
not exceeding 1.35 meters; shall have an aggregate capacity of 21,194 horse- 
power and shall be selected proportionately from the various groups of side 
wheel tugs (each 100 horse-power constituting a separate group) from 801 
horse-power to 1,500 horse-power. After ascertaining the side wheel tugs to 
be selected from each group, there shall be deducted from the aggregate 
horse-power capacity of such side wheel tugs the aggregate horse-power ca- 
pacity of all tugs of the Fendel Company belonging to such group; and if the 
aggregate horse-power capacity of the tugs of the Fendel Company belonging 
to that group shall be in excess of the aggregate horse-power capacity of the 
side wheel tugs to be selected from that group, the excess shall be deducted 
from the aggregate horse-power capacity of the side wheel tugs to be selected 
from the next group or groups. The tugs of the Fendel Company having a 
capacity of not less than 351 horse-power and not more than 800 horse-power 
shall be deducted from the horse-power capacity of the side wheel tugs to be 
selected from the lowest group or groups of the classification. 

Section 3.—Prior to Thursday, February 10, 1921, the French Delegation 
and the German Delegation shall endeavor to agree upon the tugs and vessels 
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to be selected in accordance with the foregoing principles. At ten o’clock on 
Thursday morning, February 10, 1921, the Arbitrator will receive the reports 
of the French and German Delegations as to the result of their efforts to 
agree, will thereupon hear the two Delegations as to the points upon which 
they are unable to agree, and will then designate the units of tugs and barges 
to be ceded, and will give the notification contemplated in the first sentence 
of Article 357 of the Treaty of Versailles. 

Section 4.—The tugs and vessels to be ceded shall be delivered by Ger- 
many to France at either Duisburg or Mannheim. The provisions as to the 
inspection of tugs and vessels and as to inspection of the necessary docu- 
ments to be delivered therewith will be made at or before the time of the 
notification referred to in the preceding section. 

Section 5.—All tugs and vessels ceded shall have normal and proper fittings 
and gear, shall be in good state of repair and shall be in condition to carry on 
commercial traffic on the Rhine. 

Section 6.—The tugs and vessels ceded by Germany to France shall be 
accompanied by documents evidencing the transfer to France of the entire 
property in such tugs and vessels free from all encumbrances, charges and 
liens of all kinds. 


ARTICLE II 
Installations at Rotterdam 


Section 1.—The Arbitrator hereby determines that Germany shall cede to 
France the installations, berthing and anchorage accommodation, platforms, 
docks, warehouses, plant, building, etc., which the Badische Aktion Gesell- 
schaft fur Rheinschiffahrt und Seetransport (hereinafter referred to as the 
Badische Company) owned on August 1, 1914, in the port of Rotterdam, and 
also all interests owned by the Badische Company on August 1, 1914, in 
installation, berthing and anchorage accommodations, platforms, docks, 
warehouses, plant, building, etc., in the port of Rotterdam. 

Section 2.—Prior to Thursday, February 10, 1921, the French Delegation 
and the German Delegation shall endeavor to agree upon the precise de- 
scription of the property and interests of the Badische Company to be ceded 
in accordance herewith, and shall report to the Arbitrator at ten o’clock on 
Thursday morning, February 10, 1921, and the Arbitrator, after hearing the 
parties, will settle the precise description of the property and interests and 
will give the notification contemplated in the first sentence of Article 357. 

Section 3.—The cession of the property of the Badische Company and of 
the interests owned by it, to be ceded as herein determined, shall be accom- 
plished by the execution of all legal documents and the doing of all acts nec- 
essary or proper in order to vest in France the entire ownership of such 
property and interests, free from all encumbrances, charges and liens of all 
kinds. 
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III 
Shares in Fendel Company 


Section 1.—The Arbitrator hereby determines that Germany shall cede to 
France 76 per cent of the shares of the Rheinschiffahrts Aktion Gesellschaft 
vorm. Fendel (herein referred to as Fendel Company), and shall deliver the 
certificates or other legal and proper evidences of such shares to the duly 
authorized representative of France. The time and place of such delivery 
shall be fixed at or after the hearing which the Arbitrator is to give to the 
French and German Delegations on Thursday, February 10, 1921. 

Section 2.—The cession of such shares shall be accomplished by the exe- 
cution of all legal documents and the doing of all acts necessary or proper in 
order to vest in France the entire property in such shares, free from all en- 
cumbrances, charges and liens of all kinds. 

Section 3.—If Germany shall claim that a less percentage of the shares in 
the Fendel Company than the 76 per cent above specified will suffice to give 
France full control of the Company for all purposes, the Arbitrator will enter- 
tain an application by Germany on or before Thursday, February 10, 1921, 
to reduce accordingly the number of shares to be ceded. 


VALUATION 


At or after the hearing to be given on Thursday, February 10, 1921, the 
Arbitrator will prescribe the procedure to be followed with a view to his 
settling in a lump the value of the cessions under Article 357. 


POSSIBLE ADDITIONAL CESSION BY REASON OF DIMINUTION IN CESSION FOR 
REPARATION 


The Arbitrator’s determination as above explained is to the effect that the 
legitimate needs of France require 305,000 tons of barge capacity and 25,000 
horse-power of tug capacity, but the amount of barge tonnage assigned to 
France has been reduced by 14.34 per cent, and the amount of tug horse- 
power capacity has been reduced by 2.20 per cent, because the Arbitrator 
has assumed that the barges and tugs respectively of the German Rhine fleet 
will be diminished by these respective percentages after the deduction of the 
barges and tugs surrendered by way of reparation. It is clear to the Arbi- 
trator that these percentages indicate the maximum amount of barges and 
tugs which can be taken from the German Rhine fleet for reparation. The 
Arbitrator believes it highly probable that the amount of barges and tugs 
taken from the Rhine fleet for reparation will be substantially less than is in- 
dicated by these maximum percentages, and in that event, the Arbitrator 
will entertain an application by France for the selection by the Arbitrator of 
additional units of barges and tugs within the limits of the 305,000 tons of 
barges and 25,000 horse-power of tugs and in accordance with principles and 
specifications which the Arbitrator has herein above determined for the pur- 
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pose of giving France its fair proportion of all barges and tugs remaining 
registered in Rhine ports after the deduction of those surrendered by way of 
restitution or reparation. 


CONCLUSION 


The work leading up to the determination of this grave problem has been 
most arduous for the two delegations as well as for the Arbitrator. The re- 
quests which he has had to make for information have been numerous and 
burdensome but have been cheerfully complied with in spite of other pressing 
duties characteristic of this difficult period of readjustment. The Arbitrator 
takes great pleasure in testifying to the diligent support which has been given 
him by the two delegations and desires to express his sincere appreciation of 
this cordial cooperation and of the uniform courtesy which they have shown 
throughout the hearings and discussions which have taken place. 

Paris, January 8, 1921. 

By the Arbitrator: WaLkeER D. HINgs, 
Brice CLAGETT, Arbitrator. 
Executive Assistant. 
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APPENDIX I 
TABLE 2 
1913 Traffic agreed upon as of interest to France. 

District TRAFFIC In TONS 
924,000 

From the Sea to Mannheim and transhipped by railroad to Alsace-Lorraine or 

From Mannheim to the Sea, having been transhipped by railroad from Alsace- 
1,932,000 


1913 Traffic in transit going to or coming from Switzerland or Italy. The parties agree as to 
the amounts of this traffic but disagree as to its being of interest to France. 


1918 Traffic in coal and ores between the Ruhr and France or French colonies by the Rhine and 
the Sea. The parties agree as to the amounts of this traffic but disagree as to its being of 


interest to France. 


From the Ruhr to the Sea and thence to French Seaports................... 644,000 
From French colonies by Sea to Rotterdam, and thence by the Rhine to the 


Addition to the 1913 Traffic claimed by France but denied by Germany. 
Reparation coal from the Ruhr to the Sea for movement to French Seaports..... 2,410,100 
Additional coal from the Ruhr to Alsace for Eastern and Southeastern France 2,000,000 
Additional potash from Alsace to the Sea. 1,000,000 
Additional oil from the Sea to Alsace. 
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APPENDIX II 


TRAFFIC ADOPTED BY THE ARBITRATOR AS THE BASIS FOR HIS DECISION 


TABLE A 
Traffic of Interest to France 


Traffic in Tons 


District | 4913 | | Total 
| Traffic Transit | Addition 
Traffic 
| 
From Alsace to the Sea................| 114,000 30,000 | 250,000 | 394,000 
From the Sea to Alsace................| 433,000 | 200,000 | | 633,000 
From the Ruhr to Alsace............... 924,000 | 150,000 | 600,000 | 1,674,000 
From Alsace to the Middle Rhine....... 27,000 27,000 
From the Middle Rhine to Alsace........| 240,000 | 240,000 
From Alsace to the Ruhr............... 117,000 20,000 | 137,000 
From the Sea to Mannheim and tranship- 
ped by railroad to Alsace-Lorraine or | | 
25,000 25,000 
From Mannheim to the Sea, having been 
transhipped by railroad from Alsace-Lor- 
52,000 | 52,000 
From the Ruhr to the Sea and thence to 
644,000 644,000 
From French colonies by Sea to Rotterdam 
1,233,000 


and thence by the Rhine to the Ruhr... .| 1,233,000 


400,000 | 850,000 | 5,059,000 
| | 


TABLE B 
Other Rhine Traffic 


District Traffic in Tons 
Sea-Upper Rhine (Switzerland not included).................... ae 314,100 
Ruhr-Upper Rhine (Switzerland not included) 916,300 
Middle Rhine-Upper Rhine (Switzerland not included).............. 517,400 
51,344,500 
Swiss and Luxemburg (traffic on the Rhine)........................ | 77,000 


BOOK REVIEWS AND NOTES * 


Jay’s Treaty: A Study in Commerce and Diplomacy. By Samuel Flagg 
Bemis, Ph.D., Professor of History, Whitman College. New York: The 
MacMillan Co. (Knights of Columbus Historical Series). 1923. pp. xvii, 
388. Index. $3.50. 


This book won the $3,000 prize offered by the Knights of Columbus for the 
best historical monograph by an American scholar. The author is a Har- 
vard graduate and fellow in history. He is a professor in a non-denomi- 
national college. The Knights of Columbus deserve credit for their liberal 
spirit in making this award. The book is admirable. It is a model of thor- 
ough, intelligent research and clear presentation. The author overlooked 
no source material in this country and abroad. 

Let us take the last chapter first. Here is discussed the question whether 
or not a better treaty from the American point of view could have been made. 
In the Grenville papers Bemis finds a paper entitled “Project of Heads of 
Proposals to be made to Mr. Jay’’, and from this shows that Jay resisted 
successfully Grenville’s effort to put into the treaty a rectification of the 
Northwest boundry line and a provision for freedom of internal trade 
between the two Canadas and the United States. On the other hand 
Great Britain obtained everything else that was in the project and more 
besides. Jay succeeded in writing into the treaty the two essential points— 
evacuation of the British posts and indemnification for spoliations; that was 
all. Bemis reaches the conclusion that Jay might have obtained a better 
treaty if he had pushed his main proposals more strongly. He thinks that 
Grenville was an abler diplomatist than Jay. Nevertheless, it was necessary 
to obtain a treaty—any treaty—because a war with England would have 
wrecked the United States. 

Turn now to Chapter 1. ‘Anglo-American diplomatic history’’, says 
Bemis, “‘from the treaty of independence to the signature of Jay’s Treaty is 
concerned definitely with two factors, the frontier and overseas commerce.” 
It was on the frontier that Great Britain held the posts which she had prom- 
ised to give up; the commerce was with the West Indies and it was ham- 
pered and restricted. The United States was the greatest single foreign 
purchaser of British exports. 

In the middle of the book (Chapters VI-VII), we learn how the crisis 
came on the frontier, how the governor of Canada tried to create an Indian 
barrier state between the United States and Canada; of the difficulties 
which General Wayne had with the Canadian authorities after he had con- 


*The JOURNAL assumes no responsibility for the views expressed in signed or unsigned 
book reviews or notes. 
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quered the Indians; of the imminence of war in consequence. In the mean- 
time, the French Revolution broke out (Chapter VII) and the rule of the 
sea became the acute question, with the doctrine of free ships make free 
goods on one side, and the right to take enemy goods from neutral ships, 
the rule of 1756, on the other. Out of all these complications came Jay’s 
mission, but the truth is, as Bemis discloses it, that neither Thomas Jefferson, 
nor his successor as Secretary of State, Edmund Randolph, nor the President, 
managed the mission, for the British envoys talked with Alexander Hamilton 
and reported what he said to their government, and John Jay received advice 
from Hamiltom which he accepted as instructions. The treaty, says Bemis, 


might aptly be called Hamilton’s Treaty. 
GAILLARD Hunt. 


War: Its Nature, Cause, and Cure. By G. Lowes Dickinson. New York: 
The Macmillan Co., 1923. pp. 155. $1.50. 


This study of the problem of war and peace by the brilliant English author 
of The European Anarchy is a deliberate, systematic, and didactic effort 
which challenges our best attention. Mr. Dickinson’s case must be met 
squarely and adequately if we are not willing to plead guilty to a charge of 
criminal folly and indifference. 

The case presented by the author might be briefly stated thus: War, ren- 
dered doubly effective by modern science, will destroy human civilization in 
our time if allowed to persist; it is impossible to regulate the conduct of war, 
for if allowed to persist at all the most extreme methods will be justified or 
employed without justification; war persists because an indifferent public, 
misled deliberately or instinctively by the press and the historians regarding 
the nature of war and its inevitability, are easy victims of the politicians who 
play upon the common emotions to produce war for the purpose of keeping 
themselves in office and accomplishing certain other objects such as national 
expansion and private profits; it can only be abolished by the alteration of 
current national policies of territorial expansion and colonial monopoly, by 
the establishment of “‘a League of Nations. . . having real power to de- 
termine all issues between its members” (p. 112), and by the abolition of 
national armaments, the existence of which produces war in the presence of 
all the other factors in the international situation. 

In the course of his argument the author adopts one or two positions which 
seem to the reviewer unsound. Among them is the position already men- 
tioned, namely, that war cannot be regulated (pp. 14-18). Students of the 
history of international law will not be able to accept such a “logical’’ but 
unhistorical conclusion. At the same time we would all agree that regula- 
tion is desirable only so long as abolition is not attained. 

Not all of us would agree that abolition is to be desired above all other 
things. The author holds that international war is the worst possible evil 
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for men and nations (pp. 44-46, 118). There are no issues of right and wrong 
involved in the causes for war or in the terms of peace (“nor in any treaty of 
peace ever framed,” p. 103). Most of us will not be able to agree with this, 
from our own view of the nature of international questions. Moreover, if 
this were true how could such questions be “‘ determined” on their merits by 
the League, as the author demands, in order to avoid war? Most of us will 
insist that life, even international life, is a rational thing; that there is such a 
thing as international justice; that war is preferable to accepting injustice on 
any considerable scale; that wholesale destruction were preferable to ir- 
rational and unjust existence. 

The presence of these two errors in Mr. Dickinson’s case is regrettable not 
out of considerations of pure theory alone but because they are unnecessary 
obstacles to the peace program. We will all agree that abolition would be 
preferable to regulation if methods of settling international disputes on their 
merits can be secured. To demand peace at any price and despise the regu- 
lation of war is to forfeit a half good even while the whole good cannot be 
obtained. It is to insult many intelligent and sincere friends of peace, past 
and present. It is to rouse the opposition of those persons who if they had 
to choose between peace and justice would choose the latter, but who feel, 
many of them, that the two are not incompatible. And these persons are 
usually in positions of power and influence. 

Another fallacy seems to be involved in the treatment given to the ques- 
tion of national expansion and national integrity. The author holds that 
only national expansion is and has been sought by all nations at all times. 
At the same time he holds that “the maintenance of their territory and their 
power” by the states must mean war (pp. 112-113). We would all agree 
that constant efforts at expansion would mean war and would create unsolv- 
able international difficulties. But we would insist that few states—if any— 
harbor expansionist programs today. And we would insist that mainte- 
nance of existing integrity is an indispensable principle of stabilization and 
peace. 

These matters aside, one must sympathize heartily with the author’s pic- 
ture of the danger of the destruction of civilization by modern war, the prob- 
ability of war in the presence of huge armaments, the motives of politicians, 
and the activity of human passions and the inactivity of human intellects. 
War will persist just so long as the negligent public fails to compel the politi- 
cians and statesmen to invent and establish some machinery for settling 
international disputes by mediation, conference, agreement, and adjudi- 
cation, or prevents that action by the exercise of atavistic feelings of nation- 
alistic pugnacity. 

Pirman B. Porrer. 
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Traité de droit international public. By Paul Fauchille. Tome I, premiére 
partie, Paix. Paris: Librarie Arthur Rousseau. 1922. pp. xii, 1058. 


35 francs. 


This Trazté, it is now announced, is to appear in three parts of approxi- 
mately equal size. The third part, dealing with war and neutrality, was pub- 
lished more than a year ago. In reviewing it, this JourNaL for October, 
1922, explained the relation between M. Bonfils’ Manuel and M. Fauchille’s 
Traité, and gave details justifying the new title. The first part, dealing with 
about one half of the topics as to peace, makes the justification for the new 
title still more clear. In this part the amendments and additions show that 
the contributions by M. Fauchille cover more than three-fourths of the 
pages. 

Adequate attention is given to new subjects. There is discussion of the 
question whether there is in any fair sense an American international law, 
as distinguished from the international law of the world in general. There 
is also discussion of the treaties flowing from the World War, including such 
topics as the League of Nations and mandates. Other passages deal with 
the question whether nationalities, even though not organized as states, 
should be considered as international persons. Still other passages treat of 
the relation of British colonies to the British Empire and to other countries. 
Other discussions that are wholly or chiefly new include the Irish Free State, 
protectorates, apportionment of public debts when states are dismembered, 
international attempts to promote morality and health, protection of minor- 
ities, the rights of immigration, and the rights of resident aliens and of foreign 
corporations. 

There are some instances where the Traité appears to be open to adverse 
criticism. Thus, the discussion of the Monroe Doctrine, though elaborate 
and annotated with many citations, does not perceive that nothing but the 
doctrine laid down by Monroe can be properly called the Monroe Doctrine 
(pp. 591-655, 35-36, 177). On the contrary, it adopts, it would seem, the 
conception that from time to time the Monroe Doctrine has changed, and, 
in short, that under the appellation of the Monroe Doctrine must be 
included almost all of the declarations or acts of the United States as to 
the western hemisphere—an inaccurate conception often made the subject of 
comment by American authors and statesmen. Also, there is retained from 
the first edition of Bonfils’ Manuel an unfortunate misconception regarding 
extradition; for, while it is carefully pointed out that in France and in some 
other countries the procedure granting extradition is administrative and 
secr*t, and that in the British Empire and the United States the procedure 
includes as an important element action by the judiciary, the text wrongly 
attributes the British and American procedure to lack of respect for the 
courts of other countries (pp. 1035-1038)—whereas the true explanation is 
found in the British and American constitutional theory that executive 
power, especially as regards liberty of the person, must be restricted, and 
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that hence no citizen should be sent out of the country without having some 
semblance of a day in court. These two criticisms upon the Traité may 
well serve as instances of the fact that no author, however learned and con- 
scientious, can be expected to absorb perfectly the theory, whether interna- 
tional or constitutional, of any country other than his own. 

EuGENE WAMBAUGH. 


Bismark’s Diplomacy at its Zenith. By Joseph Vincent Fuller. Cambridge: 
Harvard University Press, 1922. pp. xii, 325. $3.75. 


This volume is number X XVI of the Harvard Historical Studies, and is 
well worthy of a place in this valuable series of monographs. The author is 
Assistant Professor in the University of Wisconsin, and a man well equipped, 
both by his knowledge of modern languages and his wide acquaintance with 
the history and documents of the period covered in this work, to produce a 
noteworthy contribution. He begins his narrative with the interview be- 
tween the Austrian and Russian Emperors at Kremsier, on August 25, 1885, 
and brings it to a close with Bismark’s famous speech, in the Reichstag, on 
February 6, 1888. The first chapter, entitled “ Bismark’s Diplomacy after 
1871’’, is an introduction to the general historical narrative of the book. 
Unfortunately, however, it fails to measure up to its title in the sense that it 
is not a summary of Bismark’s diplomatic activities from 1871 to 1885. It 
merely indicates what were the main planks of his foreign policy during that 
period, laying a good deal of emphasis on the reasons why Bismark preferred 
an approchement with Russia to one with Great Britain. Yet the chapter 
might have been of greater value and interest, if the author had given us a 
brief but clear account of how the German Chancellor brought about the 
League of the Three Emperors, the union with Austria, and the Triple Alli- 
ance. 

The main narrative is chiefly a discussion of Bismark’s policy in Near 
Eastern affairs, and of the way he manipulated Russo-German and Austro- 
German relations to strengthen the position of the German Empire, and to 
enable his country to play the dominant réle in continental politics. His 
efforts are carefully elaborated through nine chapterson: “The Unification 
of Bulgaria”, ‘The Abdication of Prince Alexander’, ‘“Bismark’s East- 
ern Policy’, ‘‘The Powers and Bulgaria’, “The Triple Alliance and 
England”, “The Reinsurance Treaty”, “Ferdinand of Coburg”, “ Bismark 
and Alexander III’’, and “The Triple Entente in December (1887)”. Only 
two short chapters are given to the Franco-German relations during this 
period: ‘ Bismark and France” and “The Schnaebele Incident”. And the 
last chapter of the volume is devoted to a summary of “The Fruits of 
Bismark’s Diplomacy”’. 

The period covered is, as the author points out, “marked by two great up- 
heavals in the domain of the Eastern Question and by almost continuously 
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strained relations between Russia and Austria. It witnessed two serious 
crises in the relations between Germany and France, both occurring in the 
year 1887. In the course of the same year, there were concluded no less than 
four secret diplomatic agreements involving Germany directly or indirectly. 
No period is more illustrative of the principles and methods of Bismark’s 
diplomacy: none since 1871 is more significant for Germany’s later history.” 
Yet it is easy to overestimate the importance of this epoch. And one 
wonders if the study would not have been of more value if it had been 
extended to include the period from 1878 to 1885 and the years 1885 to 1890, 
or if the writer had given us a continuous narrative of Bismark’s diplomatic 
activities—particularly relating to his Near Eastern policy and his program 
of alliances—from the Congress of Berlin in 1878 till his resignation. In 
this way, practically the whole diplomatic drama of the old Chancellor’s 
public life might have been skillfully portrayed before us, instead of a profile 
of its appearance ‘‘at his Zenith’’. 

The aim of the author is twofold: a desire to make a contribution that will 
“lead to a better understanding of the decisive influence of Germany’s great 
statesman in shaping the course of history,’’ and a wish to demonstrate that 
Bismark’s diplomacy ‘contained no priceless and unique key to imperial 
Germany’s future”, but rather “‘all the causes of his country’s downfall.”’ 
On the whole, Professor Fuller has produced a convincing document; but 
future historians are likely to dispute his statement that Bismark’s diplomacy 
contained “all the causes of his country’s downfall.”’ There were a 
number of other influences, besides the diplomacy of the great Chancellor, 
which contributed materially to the downfall of the German Empire; and it 
would be very difficult to prove that Bismark’s mistakes destroyed the Em- 
pire he himself had created with so much effort and skill. However, his 
diplomacy did contain certain fallacious doctrines and malevolent practices 
that proved to be important contributing causes to the ultimate ruin of the 
German imperial state. 

Two or three of these are worthy of notice, because their international 
significance cannot be dinged into the ears of the statesmen of today too 
often or too insistently, and because the future peace of the world depends 
very largely upon the ability of its diplomats to steer clear of these treacher- 
ous rocks in all future international relations. 

In the first place, the work of Germany’s famous Chancellor demonstrates 
clearly the folly of the attempt by any one person, or nation, to create a new 
international polity based entirely upon his, or his own state’s, power and 
interests. This has been tried by Alexander the Great, by Charlemagne, by 
Louis XIV, by Napoleon, by Metternich, and—in recent years—by President 
Wilson, with lamentable results, while the world has paid the penalty, and 
national progress and international life suffered from the experiment. And 
the creation of Bismark with its new set of alliances, its checks and balance, 
its leagues and counter-leagues, and its secret diplomacy, was not needed to 
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prove the fallacy of such a system. For no international polity will ever live 
and prosper that is not conceived in the interest of mankind in general, and 
that is not based on the universal cooperation of the states of the world. 

In the second place, vital international problems can never be solved by 
treating them as matters of little importance, as long as they do not effect the 
interests of one or more of the great Powers. And sores on the body politic 
of the world can never be healed until the leading states study intelligently 
the causes and remedies of such ills, and until these same states assume the 
responsibility for applying the remedy to the disease. At the Congress of 

serlin in 1878, Bismark remarked to the Ottoman representative: ‘‘The 
Turkish question only interests Europe through its effects upon the relations 
of the great Powers among themselves.’’ And his attitude towards the Near 
Eastern Question—so vital to Europe in its bearings—continued the same 
through twelve long years, as is well shown in the volume under review. 
Witness his words to Prince Alexander, on May 12, 1884: ‘‘Germany has no 
interest in Bulgaria: our interest is peace with Russia.” And again, to 
teuss, German Ambassador at Vienna, on December 7, 1885, concerning the 
operations of the Bulgarian army in Servia, he saw no reason for Austrian 
intervention, even though the Bulgarians pushed on to Belgrade, “ since the 
final outcome of the situation depends not on the Bulgarian successes, but on 
the decisions of the Powers.”’ On the other hand, if Germany, Russia, 
Austria and Great Britain had honestly cooperated in an effort to adjust the 
situation in the Near East so as to protect the rights and interests of all the 
interested peoples, between 1878 and 1890, there would have been no Balkan 
question, no Turkish problem, and no great European war in 1914. 

In the third place, Bismark’s apparently successful use of deceptive, 
secret diplomacy, because of its evil effects upon the morals of the German 
nation and on European diplomacy in general, and because of the disasters 
that followed in its train, has proved conclusively the inefficacy of such 
methods to achieve any substantial results. The doctrine that the suprem- 
acy of the German Empire in Europe was the chief aim of German nation- 
alism, together with the axim that “the end justifies the means” and the 
boast of Bismark that ‘We Germans fear God, but nothing else in the 
world’”’,—insisted upon throughout the administration of the old Chancellor 
and paraded so persistently before the German people by his successors 
—so perverted the political thought and ideals of the German nation that a 
conflict sooner or later with the forces of democracy in Europe was rendered 
inevitable. And, even now, peace and prosperity will not come to Europe 
till the distrust and hatred engendered by the old system of secret diplomacy 
have been extirpated, and a new standard of public morality and interna- 
tional confidence established, which is based on the recognized maxim that 
the welfare of each state is wrapped up in the welfare of all, and on the 
practice of reciprocity and fair dealing in all international relations. 

Professor Fuller’s volume should be read by all those who desire to under- 
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stand Bismark’s diplomacy, and the diplomatic activities which preceded 
the Great War. And it well deserves a place in every library that deals with 
Modern European, German and Near Eastern history. The letters ex- 
changed between Bismark and the Marquis of Salisbury, in November, 1887, 
are reprinted in the Appendix; and there is an excellent Bibliography cover- 
ing twelve pages, at the end of the book, that will be very helpful to students. 
The volume is well written, and exceptionally free from the minor errors and 
oversights so common in modern historical writings. There is, however, a 
curious omission in the “years” in giving the dates of important events, in 
a number of instances, that will prove a little confusing to many readers. 
And the book, in spite of the clearness and smoothness of its diction, is 
difficult to read. This is due, doubtless, to the fact that the narrative is not 
always continuous, but slips around from topic to topic, and to the minute- 
ness with which the author describes every diplomatic move and the at- 


tendant correspondence. 
NorMAN Dwicut Harris. 


The Elementary Principles of Modern Government. By Lucius Hudson Holt. 

New York: Macmillan Co., 1923. pp. xii—576. Index. 

This book, written by the Professor of Government and History at West 
Point, who is also a Colonel in the United States Army, is in large measure a 
revision of the author’s previous work, An Introduction to the Study of Govern- 
ment. It contains the usual chapters on the legislative, the executive, the 
judiciary, the electorate, local government, government of dependencies, 
etc., and in an appendix the fundamental laws of France, Germany, Japan, 
Russia, Irish Free State, and the United States. An outstanding feature of 
the book is the inclusion of statistics and illustrative citations at the end of 
each chapter. Among these are the Platt Amendment, the Overman Act of 
1918, extracts from the Statute of the Permanent Court of International 
Justice, the Interstate Commerce Act, the Sherman Anti-Trust Act, and 
statistics showing the injustice of election by majorities. 

The student of international law will be more especially interested in the 
pages on ‘International Courts” in Chapter VI, and also in Chapter XI, on 
“Military Government”’, although the reviewer believes that neither of these 
is strictly demanded by the title of the book. The former, if included, might 
find a more appropriate place under a separate chapter on “International 
Organization”. The latter, which deals chiefly with the rules of war re- 
garding hostile occupation, was probably included because of the author’s 
official connections. 

While the volume is therefore unique in several particulars, the lack of 
references to other works on the same subject detracts somewhat from its 
usefulness. As “an introductory text to any study of any particular gov- 
ernment’’, the reviewer much prefers W. F. Willoughby’s An Introduction 


il 
b 
a 
Us 
tl 
tl 
Se 
S] 
hi 
tre 
bl: 
fo) 
for 
ste 
Tl 
Pe 
evi 
| diy 


BOOK REVIEWS 817 


to the Study of the Government of Modern States for logical presentation, and 
Raymond G. Gettell’s Introduction to Political Science for elementary 
serviceability. 

HERBERT F. WriGur. 


Recollections of a Foreign Minister: Memoirs of Alexander Iswolsky. Trans- 
lated by Charles Louis Seeger. Garden City, N.Y: Doubleday, Page & 
Co. 1921. pp. xv, 303. $2.50. 

The publishers of these Memoirs deserve the thanks of all students of dip- 
lomatic history. Like a companion volume from the same press, on “‘ The In- 
side Story of Austro-German Intrigue” in which Messrs. Goricar and Lyman 
Beecher Stowe focus some important side lights of personal experience on 
events that remain, and probably will continue to remain, darkly mysteri- 
ous, Iswolsky’s book is often illuminating. Frankly subjective in many of 
its versions of much discussed events, the fact that its writer was the Tsar’s 
Minister of Foreign Affairs from 1906 to 1910, is in itself sufficient warrant 
for an attempt at “setting right’’ accepted traditions according to the au- 
thor’s own views. To have guided the policy of the Russian Foreign Office 
during the days when Aerenthal was annexing Bosnia-Herzegovina in de- 
fiance of the status quo agreement of 1897, is, in no mean measure a title to 
the writing of “history.” 

It is unfortunate that M. Iswolsky does not dwell more at length upon the 
important events of this period when the diplomatists of Europe were fum- 
bling with the lock of the Pandora’s box of 1914. Instead, he begins by an 
apologetic treatment of the curious “Treaty of Bjorkoe” (which William 
tactlessly imposed upon the late Tsar during a yachting party in 1905). He 
then embarks upon a long discussion of Russian internal affairs, notably 
the faults and shortcomings of the first Duma. Had M. Iswolsky lived to 
see the present régime governing his country, he would doubtless have 
spared himself some of the obviously labored efforts to appear “liberal” that 
sometimes retard the flow of his ingenuous narrative. 

Disconnected, and unsatisfactory as a history of his time, the Memoirs of 
M. Iswolsky are none the less valuable on account of vivid appreciations of 
his contemporaries, notably of Stolypine and de Witte. A curiously Russian 
treatment is accorded to the latter’s character, a system of mingled praise and 
blame that leaves no real doubt respecting the author’s lack of sympathy 
for his colleague. There is apparent, however, a reluctant avowal that the 
former “Strong Man” was the one political figure conceivably capable of 
stemming the tide of chaos that followed the first Russian defeats of 1914. 
The mysterious death of Baron de Witte (as I noted during my own stay in 
Petrograd in 1917) was considered one of the most fatal and untimely 
events of Russian history by some of the best informed among the foreign 
diplomats then stationed in Petrograd. In spite of failing physical forces, 
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and the ravages of disease upon his giant frame, de Witte’s will power and 
relentless driving energy remained intact until his disappearance from the 
scene. Although M. Iswolsky finds much to criticize in the book which Dr. 
Dillon has written to eulogize the former Minister of Finance, he practically 
adopts that author’s verdict, that if de Witte had survived he would have 
become the inevitable leader of a reorganized Russia. The fact that he was 
almost equally well disliked by the Tsar and M. Rodzianko would hardly 
have prevented him from exercising his decisive talents in the days of 


Russia’s dilemma. It might even have simplified his task. 
W. P. Cresson. 


Russia’s Foreign Relations During the Last Half Century. By Baron 
S. A. Korff. New York: The Macmillan Co., 1922. pp. 227. $2.25. 


Baron Sergius A. Korff was quite right in his hesitation to permit the 
Institute of Politics at Williamstown, Mass., to print his series of popular 
lectures on Russia’s foreign relations during the last half century. In their 
present form, the essays, devoted to a few selected countries, are extremely 
brief, almost fugitive in character. The subject deserves a thoroughgoing 
treatment. Meantime, the English reader is under obligation to Professor 
Korff for his concise and very readable chapters. 

The central note of the book is found in the sections depicting how much 
Russia’s fate hung on the personal whims of men in power from the Tsar 
down. ‘“ We might instance the strong feelings of dislike of Alexander III 
towards Republican France. . . the stubborn lack of understanding of 
Japan by Nicholas II. . . . Take for example Prince Lobanoff and 
Count Muraviev with their limited intellects and their crass ignorance in 
some matters (especially the Far East); or Count Lamsdorff, the typical 
bureaucrat, with a splendid French style and no knowledge of Russian. 

.’ (pp. 2-3). It is the bureaucracy which provoked the war with 
Japan, and it did not lift a finger to prepare for it. On the one hand were 
Imperial investments for profit; on the other, the Tsar’s absolute contempt 
of Japan and his conviction that he, the Lord’s anointed, could do no 
wrong. ‘A little war will help us very much’’, was the advice of social 
physicians like Plehve alarmed at the rising tide of social discontent. 

The chief interest in the book centers about Russia’s relations with France, 
Germany, and England since the Berlin Congress of 1878, and the gradual 
development of friendship between France and Russia, which was _ the 
prelude to the victory of the Allies against Germany. Space not permitting 
him to go far afield, the author summarily concludes that the fates were kind 
in definitely binding up Russia with the West, notwithstanding tsarist hatred 
of republicanism, the traditional mutual dislike that existed between Eng- 
land and Russia, and the strong inclination of Russian reactionaries in favor 
of an alliance with Berlin as the necessary support of a weakening autocracy 


8 
t 
t 
| 
p 
p 
tl 
Ji 
cl 
a 
ta 
R 
tic 
gu 
rar 
of 
be 
me 
isfi 
out 
rev 
nat 
day 
; gre 
her 
wit 
tha 
OA 
B 
since 
} the | 
histo 


BOOK REVIEWS 819 


at home. Alexander III began with a great personal dislike of France and 
her institutions, but the foreign and commercial policies of Germany grad- 
ually won him over to an understanding with France, which finally culmi- 
nated in the Alliance of 1895. 

The motives behind the Alliance are significant for those seeking to under- 
stand Franco-Russian relations at present. France paid a heavy price for 
the Tsar’s promise of cooperation against a possible German attack. First, 
to win Russia’s official friendship, France began to persecute Russian revo- 
lutionaries and political exiles within her borders, which seriously hurt her 
prestige with the educated classes of Russia. Secondly, Russia’s alliance was 
purchased with financial loans. At home the French Government assured 
the people, who were merely looking for a safe investment of their savings, 
of security by government guarantees. Loans were floated even after the 
Japanese war and the revolutionary movement of 1905, when it became 
clear that Russia could not give the aid which France was expecting of her 
against Germany. The greatest loan came in 1906, saving tsarism from cer- 
tain defeat, and giving it a new lease of life. The strongest liberal party of 
Russia opposed the loan, and, when opposition seemed vain, it sent a delega- 
tion to France in order to ask that definite constitutional conditions and 
guarantees be attached to the loan. The mission was a failure, and autoc- 
racy was saved with the savings of the thrifty -French, against the opposition 
of all liberal opinion in Russia. 

Professor Korff believes that in the future Russia’s foreign policy will not 
be complex. Her self-sufficency in resources, her needs of internal develop- 
ment, and absence of colonial possessions, tend to make Russia “well sat- 
isfied with what she has, as long as she retains her free connections with the 
outside world”’, especially if the warm seas are open to her (p. 189). The 
reviewer is inclined to doubt the author’s easy faith. Self-sufficiency in 
natural resources and need of internal development existed in pre-war 
days, but the facts did not make Russia’s foreign relations simple. Her 
great need of foreign capital complicated her relations with France, and 
her economic insufficiency was a power of no small influence in relations 
with Germany. Russia’s need of capital and credit-are even greater today 
than in 1895 or 1906, and her insufficiency more manifest and unmistakable. 

M. KaypDeEN. 


?Abrogation de la Neutralité de la Belgique, ses Causes et ses Effets. By 
André Roussel le Roy. Paris: Les Presses Universitaires de France. 
1923. pp. 222. fr. 10. 


Belgian neutrality offers an interest singularly varied in its characteristics 
since it touches international relations in the field of politics, economics, and 
the law of nations, and claims in each one of these a wide and picturesque 
historical background. 
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In his well-conceived and carefully executed little work M. le Roy has 
given us a brief but illuminating account of his many-sided subject. At the 
outset we find a comprehensive sketch of general principles applicable to 
neutralization, and this is followed by a clear outline of the various treaty 
adjustments intended to assure Belgium’s peculiar status by throwing 
around it the most positive restrictions known to international law. 

In approaching any study of these treaty adjustments it is not to be 
forgotten that during a long period prior to the Napoleonic Wars European 
diplomacy had been zealously directed toward finding in Belgium a wide- 
lying district capable of utilization as a protection to northwestern Europe 
against threatened inroads of French and Spanish ambitions. It was this 
motive which found expression in the celebrated barrier treaty permitting 
the equipment and support by the Dutch Government—that is to say, the 
seven northerly provinces of the Low Countries—of a long line of fortresses 
on the southerly side of the Belgic provinces. To the thought of more 
modern times neutralization under international conventions appeared to 
offer a more reasonable solution of the situation; at the present moment 
international thought is inclined toward development through the League 
of Nat'ons of a world-spirit which may be confidently presumed to promote 
a more secure defense than barrier fortresses or concerted action of leading 
Powers could be hoped to supply. 

M. le Roy prefaces his book with a bibliography in which, however, we 
note the omission of such works as Great Treaties of the Nineteenth Century 
by Oakes & Mowat, The Netherlands (in Peace Handbooks issued by the 
Historical Section of the British Foreign Office), Kaeckenbeek’s International 
Rivers, Oglivie’s International Waterways, Mowat’s History of European 
Diplomacy, Phillimore’s Three Centuries of Treaties of Peace, Sanger & 
Norton’s England’s Guarantee to Belgium and Luxemburg, etc., ete.; nor do 
we find any mention of the valuable discussions by members of the Grotius 
Society of London which contain contributions of great practical value. 
M. le Roy, however, has annexed copies of the more important treaties 
touching neutralization, and this feature of the work is most useful. 

The outbreak of war in August, 1914, found Belgium’s external relations 
governed by a series of conventions concluded in 1839. The country itself 
forms part of the vast Burgundian inheritance which devolved upon Mary, 
daughter of Charles the Bold, upon the death of that picturesque monarch 
in 1477. Mary’s subsequent marriage to the Emperor Maximilian thus 
brought an extensive territorial addition to the Hapsburg Crown. The later 
division between Austria and Spain and the failure of direct heirs in the Bur- 
gundian line, together with the achievement of independence by the seven 
northerly Netherland provinces in 1579, left (1633) the Belgic country to 
Spain; in 1713, however, these districts were assigned by the Peace of Utrecht 
to Austria under the designation of the Austrian Netherlands and were gov- 
erned as Crown provinces until the French Revolution. The long lack of an 
independent political organization in the southern Netherlands must be held 
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responsible for the unfortunate inheritance seen in the forcible closing to gen- 
eral commercial navigation on the part of Holland (in 1648) of the river 
Scheldt (Escaut) which was carried out and maintained by the Dutch Gov- 
ernment as a discrimination against Antwerp in favor of Dutch ports. This 
arbitrary attitude bequeathed a most serious practical problem to modern 


days. 

The Congress of Vienna attempted the adjustment of the Dutch and 
Flemish questions by the creation of a single monarchy to be given to William, 
Duke of Orange-Nassau, to comprise Holland, Belgium and the ancient 
duchy of Limburg, together with the bishopric of Li¢ge and part of Luxem- 
burg, the easterly portion of which was to be organized as a grand duchy with 
William as its titular sovereign (Grand Duke), thus bringing the Netherlands 
and Luxemburg into a royal personal union. At the same time (1815) it was 
determined that the Scheldt should share in the liberation of all European 
international rivers from the trammels of oppressive regulation or closure 
characteristic of earlier days. The Scheldt, it will be remembered, is a truly 
international stream; rising in France, through whose territory it takes a 
course for nearly seventy miles, it traverses Belgium and finds its way ulti- 
mately to the North Sea through some forty miles of Dutch (Zeeland) terri- 
tory. While manifestly of little value to Holland, the river is of the greatest 
consequence to Antwerp and the Belgian country. It should be as free as 
the Rhine. 

The Kingdom of the Netherlands collapsed as a result of the revolutionary 
movement communicated from Paris to Antwerp in 1830; the five leading 
Powers met in conference at London in the following winter, and in a series of 
numerous protocols, more than fifty in all, eventually succeeded in effecting 
a treaty adjustment between the Dutch Government at The Hague ard the 
government of the Revolution at Antwerp, where Leopold of Saxe-Coburg 
was received as King, leaving the Netherlands proper to William I, together 
with the grand duchy of Luxemburg. 

On June 26, 1831, Protocol No. 26 of the London Conference was issued, 
containing carefully elaborated preliminaries of peace. These preliminaries 
undertook to outline new territorial limits,—Limburg was to be divided be- 
tween Holland and Belgium, this latter country obtaining also the westerly 
portion of Luxemburg. The Protocol, moreover, in Article 9 declares: “‘ Bel- 
gium within the limits shown in these preliminaries shall constitute a perma- 
nently neutral state; the five Powers, without undertaking the regulation of 
Belgium’s internal affairs, guarantee to it this permanent neutrality as well 
as the integrity and inviolability of its territory’’. 

On November 15, 1831, the five Powers (Austria, Prussia, Russia, France 
and Great Britain) signed a treaty at London in twenty-five articles, the 
peace preliminaries having contained eighteen articles. Article 7 of the 
treaty reads: ‘ Belgium within the limits indicated in articles one, two and 
four shall form an independent and permanently neutral state. It shall be 
required to observe this same neutrality toward all other states’; and 
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Article 25 declares: “The courts of Austria, France, Great Britain, Russia 
and Prussia guarantee to His Majesty, the King of the Belgians, the execu- 
tion of all of the preceding articles.” 

The government at the Hague, however, declined to conclude lasting 
peace on these proposed conditions, nor was it until a vigorous display of 
force on the part of France and Great Britain that Holland, in the spring 
of 1839, finally assented. On April 19 of this year, the five Powers, accord- 
ingly, signed treaties with Belgium and with Holland and these two latter 
Powers with one another. Article 7 of these treaties reproduces textually 
Article 7 above cited from the treaty of November 15, 1831. At the 
same time the Germanic Confederation signed a formal treaty agreeing to 
articles from one to seven of the identic treaty between the five Powers and 
Holland. Eastern Luxemburg remained with the Confederation under the 
sovereign of Holland as Grand Duke. 

Touching the much discussed question of guaranty, it may be said briefly 
that the Vienna Congress, when establishing Swiss neutrality in 1815, 
recognized Switzerland’s permanent neutralization and guaranteed its terri- 
torial integrity and inviolability. The treaties concerning Belgium in 1839, if 
read in the light of the earlier protocols of the London Conference, guarantee 
Belgium’s neutrality and independence. In the latter case of Luxemburg 
(1867) the international guaranty is of neutrality only. The attempt in 
various quarters to draw a distinction between individual and collective 
guaranty, in so far as the latter may not be held to justify or require action 
by an individual guarantor, apart from the collective contract, is clearly 
without merit in jurisprudence or political morality. Thus the Swiss, 
Belgian, and Luxemburgian contracts are practically identical in political 
force. With respect to the river Scheldt, opened to commerce under the 
1839 treaties and still subject to these, it should be added, that it is difficult 
or perhaps impossible to support, in contractual jurisprudence, Holland’s 
closure of the river in 1914, thus shutting out the approach of British war- 
ships destined to defend Belgium’s violated neutrality. The Versailles 
Treaty of June 28, 1919, calls upon Germany to recognize the abrogation of 
the treaties of 1839 in so far as their features of neutrality and territorial 
limits are inconsistent with present-day conditions. Belgium’s protection 
or subjection through neutralization is clearly unsuited to new world condi- 
tions now arising and is as outworn an institution as are the barrier for- 
tresses already mentioned, which in the days of the Spanish Succession War 
menaced all military approach to the lower countries from the south. The 
vital aspects of Belgian neutrality are eloquently summarized by M. le Roy 
(pages 138-139): 


Malgré les solennels traités de neutralité, la Belgique avait été envahie, 
foulée aux pieds, pillée, tourmentée, meurtrie par un ennemi brutal, 
furiéux de la résistance que les Belges lui avaient opposée et oubliant 
justement que les traités faisaient un devoir aux Belges de se défendre. 
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Le pacte de neutralité avait été méconnu et violé; il n’avait pas pro- 
tégé la Belgique contre une dure occupation militaire que s’était pro- 
longée pendant cinquante-deux mois. Dés lors A quoi servait ce pacte 
et pourquoi conserver plus longtemps cette neutralité? 

Aprés avoir constaté l’inefficacité de la neutralité en face des périls 
extérieurs, l’opinion belge songeait aussi aux multiples inconvénients 
que présentait la neutralité au point de vue du développement politique 
et économique de la Belgique. La neutralité perpétuelle imposée a la 
Belgique en 1831 était évidemment une servitude’ autant qu’une sécu- 
rité. Or les événements venaient de démontrer qu’elle n’était plus une 
sécurité. Son caractére de servitude apparaissait ainsi avec plus de 
force. 

La Belgique de 1914 n’était d’ailleurs plus la Belgique de 1831. Sa 
population avait doublé en quatre-vingts ans; son industrie avait dé- 
cuplé et la fortune du pays avait suivi la méme progression. Par le 
rayonnement de son activité économique, le peuple belge dépassait 
largement le cadre étroit de sa petite patrie. En Afrique aussi, il 
s’était taillé un vaste Empire. Mais quelles difficultés n’avait-il pas 
éprouvées au point de vue international pour réaliser la réunion a la Bel- 
gique du beau domaine colonial fondé par Léopold II au Congo! La 
neutralité belge n’avait-elle pas failli empécher la Belgique de devenir 
une métropole coloniale? 


The unpretending yet valuable work under review will be found useful to 
all who seek a brief and reliable statement of Belgium’s international 
difficulties, which are yet far from a practical or permanent solution. 

Gorpon E. SHERMAN. 


Russia Today and Tomorrow. By Paul N. Miliukov. New York: The 
Macmillan Co., 1922. pp. x,392. $2.25. 


Properly speaking, Mr. Paul N. Miliukov’s book on Russia Today and 
Tomorrow is about a Russia which no longer exists. The author writes from 
the viewpoint of a one-time leader of the Constitutional Democratic Party, 
who from the start admits that its faith and ideals had no following in the 
masses of peasants and workers, and no foundation in public opinion. The 
party, he affirms, heard their revolutionary cry of “peace, land, and bread,”’ 
but did not understand or heed. The handful of party liberals believed that 
the revolution was achieved when the Tsar capitulated, and that all that 
remained was to continue the war as its aims were understood by the old 
bureaucracy. Misunderstanding of the people brought about the downfall 
of the first liberal government, and it also explains why the liberals supported 
“white” intervention, in which the masses saw the revival of monarchy and 
landlordism. 

With this fundamental admission, the author takes up his cudgels against 
Soviet Russia. The major part of the book, originally a series of eight lec- 
tures on Russia of today delivered at the Lowell Institute of Boston, in 
October and November, 1921, is concerned with the destructive effects of 
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Bolshevik rule. The constructive forces of the revolution, in which the 
author professes to believe, are curiously disregarded, except for repeated 
expressions of faith in the genius of the Russian people to work out their 
salvation—when Bolshevism falls. The chapter called “‘ Russia Tomorrow”’ 
fails to deal with the reconstructive policies of the present government, 
following the inauguration of the ‘“‘new economic policy”’ early in 1921; nor 
does the author examine the constructive work of the Soviet régime, such as 
it was, against the background of the revolutionary upheaval, intervention, 
and war. A fugitive essay on Russia’s contribution to the world’s civiliza- 
tion, by way of reenforcing the author’s belief in Russia’s ultimate salvation, 
completes the volume. 

Mr. Miliukov writes bitterly and angrily about the Bolshevik leaders. 
His counts against them are many, beginning with their original crime of 
coming into power by promises of ‘‘ peace to the army, land to the peasants, 
control of factories to the workers’’, and ending with the famine, the direct 
result of their deliberate policy of economic exhaustion. The author’s aim 
is to warn the credulous against Bolshevik theories and concessions, with 
their inner sedition to statehood, law, well-being, and democracy, and in 
doing so, he falls into a number of inconsistencies. He upholds the revolu- 
tionary ideals and strivings of the masses, to which his own party turned 
a deaf ear, but he also denounces the communist party because it actually 
tried to carry out a popular program. He sees in Lenin a truculent paid 
agent of the Kaiser, repeats the myth of German gold, and the old-time 
yarn about German and Austrian prisoners in Russia armed by Lenin in 
order to insure a victory for Germany. And Trotsky, it is stated, forced 
Ukraine to make a separate peace at Brest-Litovsk. The story of a 
Bolshevik-German alliance has no foundation in fact, and it would take 
something more than personal opinion and accusations to convince the 
student of history of the truth of this “accomplished fact”’ (p. 131), which, 
by the way, is disproved by the consequent German invasion, and was later 
given up as a fiction by an Anglo-American military investigation. It is also 
overlooked that the separate peace was with a ‘“ White”? Ukrainian govern- 
ment, and that the defection of Ukraine put an end to the communist idea 
of a united ‘‘Red” Russia appealing to the German masses over the heads 
of their constituted authorities to cease fighting the battles of imperialism. 

The author’s historical inconsistency finds futher proof in his many pages 
describing the German attempt to build up a reactionary bulwark against 
Lenin and Trotsky in Ukraine and the Baltie provinces. He writes (p. 145): 
“A kind of matter-of-fact military cooperation against the Bolsheviks 
existed between the Germans, Skoropadsky, Krasnov, and Alexeiev-Denikin. 
I personally tried to transform it into a systematic common offensive.” It 
would be difficult to convict the communists both of a Bolshevik-German 
orientation and the necessity to withstand a Germany which was building up 
anti-Bolshevik forces on Russian soil. The author registers his disappoint- 
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ment of his failure to transform the “White” opposition camps into a com- 
mon offensive, and he quite justly places the principal blame on the tsarist 
elements behind the ‘‘ democratic’? movements which the population feared 
more than they feared the dictatorship of Lenin. But if, as the author main- 
tains, foreign intervention by a Germany allied with “reactionary” forces 
was bad, by what power of reasoning could the reader persuade himself to 
believe with the author that intervention by France and England was good 
because they allied themselves with the “democratic” forces, when reac- 
tionary and democrat were found in the same camp, backing the same 
leaders? Yet to the author, who accepts the story of the Bolshevist-Ger- 
man orientation, the allied intervention and help extended to counter-revo- 
lutionary forces appeared “‘quite natural” (p. 131), not at all as a case 
of intervention but the continuation of the world war on Russian soil. 

Evidently, Mr. Miliukov’s failure to present an authentic picture of 
‘Russia Today” is accounted by his oversimplified method of tracing every- 
thing to the root of all evil, the Bolshevik wolves preying on Russia and 
civilization. The author judges events as an uncompromising opponent of 
Soviet Russia. But his attitude doesn’t help to impart knowledge, to 
correct popular confusions, to clarify issues, and to enlighten sincere seekers 
after truth and peace in the world. The Bolsheviks get blamed for their 
unworkable system of communism, and they get equally blamed for their 
concessions to capitalism. If they have learned their mistakes in the 
domain of national economy, if they loudly admit the failure of many com- 
munist schemes of a happy life without capitalism, and are willing to recede, 
to correct, and to do better, we should (speaking with the unbias and per- 
sonal detachment of a student) marvel and wish them well. It is no easy 
thing for party leaders to admit mistakes. It is rarely, if ever, done. But 
for the author, the Bolshevik never changes. It is all propaganda, in order 
to get a new lease of life for the work of universal violence and revolution. 
They exhausted Russia, they brought about the famine, he declares. “If 
left to itself the Red Star will last as long as there will be something to sacri- 
fice and to sell in exchange for its further existence. Its excuse will always 
remain the same: waiting for the great World Revolution” (p. 230). 

It is a simple formula to the understanding of revolutionary history and 
Bolshevist party politics that is being offered to the American reader. Alas, 
the historian and economist knows not the one key which unlocks all secrets. 
We are asked to believe that reconstruction is impossible so long as the 
Bolsheviks remain in power, for they “‘are not interested in its (Russia’s) 
preservation nor in the fate of its population” (p. 261). Yet, in other 
places, the author acknowledges now familiar truths that the Soviet régime 
has consolidated the national spirit behind it, because of its popular anti- 
landlord, anti-imperialist and anti-interventionist policies by which, Miliu- 
kov’s statement notwithstanding, it did “make itself at least minimally 
acceptable for the nation” (p. 264). The reason is, as the author himself 
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says, because they defended the revolutionary gains of the people—the land 
and its resources. The people have apparently not blamed the communist 
party for all their ills flowing out of the accumulated effects of war, revolu- 
tion, blockade, and intervention, although the author does put the blame of 
economic exhaustion and famine squarely on Bolshevik shoulders alone. 
The reviewer ventures the opinion that if the Bolshevik party has, as it is now 
generally alleged, successfully defended the people’s revolutionary gains, the 
fact alone was sufficient to win for itself their support, and even to be for- 
given for the mistakes in economic policy and management when the mis- 
takes were publicly acknowledged and changes promised and effected. It 
would be unreal and exaggerated to insist that the propaganda of world 
revolution, such as it was, implanted in the minds of the people, is account- 
able for the popular support given the Bolshevik party. Peasants and 
workers understand by direct experience such tangible immediate possessions 
as land, mines, and factories, for the sake of which they would support a 
party without bothering much about the scientific precision of its economic 
philosophy and political tactics, but it is unthinkable that intangible distant 
“‘possessions’”’ of world-wide communism, in countries unknown to them, 
should appreciably determine their political conduct. It would be thrusting 
strange virtues on plain men and women, investing them with a political ro- 
manticism to which only the élite among the theorists could aspire. Mr. 
Miliukov’s former books on Russia, written before Sovietism became a trou- 
bling power, have repeatedly painted the peasant and workers as simple, un- 
lettered, unpolitical, non-State-minded. 

But the author exploits and overemphasizes the idea of world revolution, 
in order to convict the Bolshevists of sinister designs. Power and revolution 
are their passions, for which they are ready to make any concessions. “ We 
know the reason for their readiness to make concessions: it is that Russia is 
only a means for them, while their aim is international and universal. They 
may change the exhausted Russia for some unexhausted place in the East 

with the increased possibilities for some national and even social 
overthrow in Asia. . . . There is an idea in Bolshevism which can- 
not be broken unless Bolshevism is broken. But even if there were no idea, 
if they really were only a gang of rascals and assassins, even then to tone 
down by an evolutionary change is impossible for them for the reason which 
one of my American friends formulated in the picturesque phrase: ‘ You 
cannot dismount if you ride on a tiger’” (p. 265). Here is the author's 
social prejudice and prepossession in a nutshell. This is spoken in spite of 
negotiations carried on at the time for commercial and diplomatic inter- 
course in Asia and in Europe, since 1920, in spite of peace treaties embracing 
de jure recognition of Soviet Russia concluded with Esthonia, Lithuania, 
Latvia, Finland, Poland, Germany, and with Persia, Afghanistan, and 
Turkey in Asia, and also negotiations with Japan and China; in spite also of 
peace treaties involving de facto recognition by Great Britain, Austria, Italy, 
Sweden, and Norway. At the very time the lectures were being delivered 
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in Boston, far-reaching evolutionary changes were taking place in Soviet 
domestic policies, but they mean nothing to a man of bias. Mr. Miliukov’s 
book is convincing to one already unchangeably convinced that Bolsheviks 
are assassins in places of authority and government, and that no good will 
come out of Soviet Russia, but it is unfortunately of little help to one in- 
terested in the actualities of Russia’s complex social life. Sovietism is a 
challenge to Mr. Miliukov’s fondest personal prepossessions. But it would 
be a romantic attitude on the part of outsiders to refuse to see anything 
real and evolving in “Russia Today”, at the same time disengaging our- 
selves of the responsibility for mental ignorance and confusion about 
“Russia Tomorrow.” 
EuGENE M. Kayden. 


Actividades de la Liga de las Naciones. By Cosme de la Torriente. With 
an introduction by Antonio S. de Bustamante. Habana: Imprenta y 
Papelerfa de Rambla, Bouza y Cia. pp. XXVIII+491. 


Spanish literature on the activities of the League of Nations has been in- 
deed enriched by the publication of this orderly and comprehensive volume 
prepared by Sefior Cosme de la Torriente, who, as head of the Cuban dele- 
gation and chairman of the Third Committee of the Third Assembly, and as 
the actual President of the League, is no doubt qualified to speak with au- 
thority on the subject. 

The work is preceded by an introduction by the well known Cuban inter- 
nationalist, Dr. Antonio 8. de Bustamante, who as a member of the Perma- 
nent Court of International Justice created under the provisions of the 
League Covenant and as an international jurist and writer of note, is also 
qualified to express his opinion on the subjects embraced within the scope of 
this volume. Then there follows the author’s preface in which he states the 
purpose he had in view for writing this book as follows: 


My purpose, in this publication, has been to facilitate research along 
this line by such of my countrymen as are interested in the study of such 
matters as are included within the scope of this book and in the increase 
and development of our international prestige, and also to facilitate the 
investigation of these matters by such cultured persons who are given 
to this sort of studies and who speak the language of the Catholic Kings 
and of Cervantes in that constellation of nations, of a common origin, 
which are so respected in the annual meetings of immortal Switzerland. 
At the same time I have wished to present to the gaze of international 
lawyers and diplomatists of other countries a picture of the League of 
Nations as a whole, together with its activities, which shall show them 
how the men of the Spanish race in America are also contributing, with 
their efforts, although at present they may be unimportant and of scant 
value, to spread the knowledge of that which is being done and 
accomplished by the good will of those who compose the Assembly at 
Geneva, by those who are directing the activities of the League, and by 
their enthusiastic helpers and counsellors. 
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The method followed by the author of this book is purely objective, as it is 
proper in a work of this kind, and instead of crowding it with personal opin- 
ions as to this or that aspect of the matter under consideration, which would 
no doubt have enhanced its value, in view of his authority and the peculiar 
position occupied by him in the League, he has presented the facts, which is 
really what would probably interest the reader bent on obtaining information 
on the activities of the League. 

In examining this book one cannot help but feel that there is much in 
the activities of the League which makes it a most practical and useful in- 
strumentality for international codperation and a source of mutual help and 
better understanding among the civilized nations of the world members of 
the League. Taking into consideration the great moral, political and 
economic influence of the United States upon the world at large, the reader 
of this book who is in the least inclined in favor of the League is forcibly made 
to wonder how much more important and effective this international co- 
operation and mutual help and better understanding could be only “‘if”’ the 
United States would in a more or less distant future find it consistent with 
its own interests to join the World League. To say the least, upon reading 
this interesting book one is tempted to hope that some day, some how, a 
means will be found for the United States to join in this great humane work 
of international coéperation without entangling alliances dangerous to our 
own peace and security and beneficial to the general interests of mankind. 

Pepro Capé-Ropricuez. 


The Kaiser’s Memoirs. By Wilhelm II, Emperor of Germany. English 
translation by Thomas R. Ybarra. New York and London: Harper & 
Brothers, 1922. pp. 366. $3.50. 

Réponse au Kaiser. By René Viviani. Paris: J. Ferenczi et fils, 1923. pp. 
ii, 300. 8 frs. 75. 


In these two volumes we have on the one hand Emperor William’s apo- 
logia pro sua vita, written from vague memories of past events and situations 
tinctured with much imagination, and on the other, a searching critique of 
the Emperor’s defense of his conduct, based upon authentic documents and 
specific citations from them. The ex-Emperor’s book, we are assured by the 
publishers, was written by himself, and the English translation here pre- 
sented was submitted te him and corrected in English by hisown hand. The 
text itself, however, affords sufficient evidence of its authorship. 

Beginning with a chapter on “Bismarck”, the Memoirs cover the whole 
reign of William II down to “The Question of Guilt” and the “‘ Revolution”. 
At the very beginning, the ex-Emperor takes the edge off the “ willfulness” 
often ascribed to him, by protesting that “the road to compromise has gener- 
ally been my road both on domestic and foreign politics.” As the story 
progresses it becomes more and more apparent that, in the ex-Kaiser’s own 
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view, or at least in the view he labors to present, he has never been the auto- 
crat he has been represented to be. It is impossible to destroy the impres- 
sion created by a careful reading of the book and reflection upon its contents, 
that William II wishes himself to be regarded as the well-meaning victim of a 
series of misfortunes which he did not deserve, and desires to go down in his- 
tory as an innocent and benevolent seeker after human welfare and European 
peace. 

The world will not accept without question this signed photograph of him- 
self which the ex-Kaiser now presents to mankind as an authentic portrait. 
History will find more verisimilitude in the frontispiece to these Memoirs 
which represents William II in a gorgeous military uniform, both hands 
clenched upon the hilt of a mighty sword, looking out upon the world with a 
glance of arrogant defiance. It is, I think, in this and countless other photo- 
graphs rather than in the ex-Kaiser’s autobiography that we who knew him 
will recognize and remember the German Emperor. 

Unfortunately for the success of the imperial artist, he has not used very 
skillfully the means at his disposal to convince the world of his own high pur- 
poses. We could have credited him with purer and nobler motives, knowing 
that he possesses really amiable and attractive qualities, if he had not dis- 
played so little discernment and so much bitter crimination in attributing 
his misfortunes to the faults and treachery of others. 

Although in speaking of his chancellors the ex-Kaiser severely criticizes 
each one, from Bismarck to Bethmann-Hollweg, he is generous enough to re- 
cord his praise of certain qualities in all of them. It could hardly be other- 
wise, for after Bismarck they were all chosen by himself. Hohenlohe and 
Marschall are held responsible for the Kruger telegram, which the Kaiser 
declared he signed against his will at their insistence. Biilow pressed him, 
against his better judgment, to make the unhappy visit to Tangier, which he 
considered unadvisable and tried to abandon. He does not mention, how- 
ever, his own speech upon that occasion, which is what really did the mis- 
chief. As for Bethmann, he was absolutely loyal, as Biilow was not, in 
defending the Emperor’s prerogatives before the Reichstag; yet he asserts 
that Bethmann “eventually developed a strong and growing inclination to- 
ward domination”, retained Kiderlen as Secretary of State for Foreign Af- 
fairs against the Kaiser’s wishes, and long before the war his “inadequacy to 
the post of Chancellor became evident”. ‘Deep down in his heart’’, he 
continues, ‘‘ he was a pacifist and was obsessed with the aberration of coming 
to an understanding with England.” “His object”’, the ex-Kaiser declares, 
“was entirely in accord with my policy. The ways and means whereby 

sethmann sought to achieve it were, in my opinion, unsuitable. Neverthe- 
less, | backed his endeavors. But 1 certainly did not believe that real suc- 
cess would result.” Alas, poor Bethmann! What chance had he under 
these conditions? Still, he was continued in office until nearly the end of the 
war. ‘The provocative Agadir incident is serenely written down against the 
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pacifist Bethmann. “The Foreign Office informed me,’ writes the ex-Kai- 
ser, “of its intention to send the Panther to Agadir. I gave expression to 
strong misgivings as to this step, but had to drop them in view of the urgent 
representations of the Foreign Office.” 

Thus all the chief offenses of German diplomacy at the time attributed to 
William II turn out, according to him, to have been errors of his Chancellors 
which his superior judgment would have prevented had he not been over- 
come by the urgency of others! Not only so, but, the ex-Kaiser argues, it 
was his duty as well as his practice to yield to others, since he was the victim 
of Bismarck’s exaggerated conception of the Chancellorship, which that 
statesman had so firmly embodied in the Imperial German Constitution that 
he, the Emperor, was bound hand and foot, and was thus made to appear in 
the wrong to the non-German world when he was acting most constitution- 
ally! He had no responsibility because he had no power! 

The working of the ex-Kaiser’s mind and the quality of his work as a histo- 
rian are well brought out in his hallucination regarding the secret relations of 
the United States of America to certain European Powers and the reasons 
for America’s entry into the war. Knowing, as we do, how completely fanci- 
ful are the statements made by William II on this subject, we have in them a 
fair standard for estimating some of his other vagaries; such, for example, as 
his favorite theory of “encirclement”, which he uses to justify Germany’s 
vast military preparations and final onslaught. By a curious process of 
inference from wholly baseless statements, the ex-Kaiser finds ‘‘the seed of 
the Great War” in what he sometimes calls a “treaty’’ and sometimes “a 
gentleman’s agreement”’, alleged to have been made in 1897, between the 
United States, England and France, for the ultimate suppression of Pan- 
Germanism. The height of absurdity to which the ex-Kaiser has permitted 
his mind to spin this figment is expressed in the following passage of the 
Memoirs: 

A definite treaty of partition against Spain, Germany, etc., arranged 
even to minute details, was planned between Gauls and Anglo-Saxons, 
in a time of the profoundest peace, and concluded without the slightest 
twinge of conscience, in order to annihilate Germany and Austria and 
eliminate their competition from the world market. Seventeen years 
before the beginning of the World War this treaty was made by the 
united Anglo-Saxons, and its goal was systematically envisaged through- 
out that entire period! Now one can understand the ease with which 


King Edward VII could pursue his policy of encirclement; for years the 
principal actors had been united and in readiness. 


If this highly seasoned statement had in it any element of truth, it would, 
of course, have been known to such co-conspirators as William McKinley, 
John Hay, Theodore Roosevelt, Elihu Root, Robert Bacon, Woodrow Wil- 
son, William Jennings Bryan, and all the Ambassadors of the United States 
to Germany from Andrew D. White to James Gerard, not to mention an in- 
evitable suspicion of it by the United States Senate, all bound by the same 


4 
2 


BOOK REVIEWS 831 


secret compact; for how, otherwise, could the goal of this treaty be “‘system- 
atically envisaged throughout this entire period”? What brilliant perspi- 
cacity the German Foreign Office and the imperial spy system displayed, 
never to have suspected the existence of this conspiracy until the ex-Kaiser, 
having lost his throne, and much else beside, in the leisure of Doorn came 
into possession of a book on The Problem of Japan, which appeared anony- 
mously at The Hague, in 1918, and was said to have been written by an “ Ex- 
Diplomat from the Far East”, containing an excerpt from the book of Ro- 
land G. Usher, who, through certain mysterious intimacies with the Depart- 
ment of State, in 1913, was alleged to have ‘‘made known, for the first time, 
the existence and content of an ‘agreement’ or ‘secret treaty’ between 
England, America and France, dating from the spring of 1897.” To make 
this alleged document impressive, the ex-Kaiser writes: “ Professor Usher 
cites at length all the reasons, including those of a colonial character, which 
inevitably imposed upon the United States the necessity of taking part, on 
the side of England and France, in a war against Germany, which Professor 
Usher, in 1913, prophesied as imminent.” 

What could be more opportune than the ex-Kaiser’s inference, ‘‘ Usher 
talked out of school and conclusively proved at whose door lies the guilt for the 
World War’’? 

After this dexterous exploit of framing a dream within a dream and treat- 
ing it as a demonstration, the value of the ex-Kaiser as a historian can be 
accurately estimated. For him everything is explained by this purely imagi- 
nary “treaty” or ‘‘gentleman’s agreement”’,—whichever it was. To his 
mind these appear to be quite the same thing and to require no proof of their 
existence beyond a mere assertion. Such an “agreement” was perfectly 
natural tohim. Did he not make a “‘treaty”’ of that kind with Nicholas II, 
at Bjérk6? Having thus established in his own mind the guilt of the En- 
tente, and the réle of the United States as its accomplice, it would be super- 
fluous for William II to be any longer anxious about his own responsibility for 
the World War, so clearly necessitated by this “‘gentleman’s agreement” of 
the spring of 1897; since, as he declares, it is ‘‘the basis, the point of depar- 
ture for this war, which was systematically developed by the Entente coun- 
tries for seventeen years. When they had succeeded in winning over Russia 
and Japan likewise for their purposes, they struck the blow, after Serbia had 
staged the Serajevo murder and had thus touched the match to the carefully 
prepared powder barrel.” 

In all of this the ex-Kaiser sees the United States as a continuous secret 
partner. ‘Professor Usher’s statements’’, he concludes, “are likewise a 
complete refutation of all those who were impelled, during the war, to find 
the reason for entry of the United States in certain military acts on the part 
of Germany, as, for instance, the Lusitania case, the expansion of U-boat 
warfare, etc. None of thatisright.’”’ Certainly not. The war having been 
engendered seventeen years before it began, by the “‘gentleman’s agree- 
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ment’’, no such reason as the drowning of American women and children 
or obstinate persistence in it was necessary to bring America into the war! 

Here we may part company with the imperial historian; for the closing 
chapters of the Memoirs all move under the propulsion of the fixed idea of a 
conspiracy of ‘‘encirclement’”’ and the deliberate design to crush Germany, 
accomplished at last by deception and not by arms, through the process of 
undermining the imperial structure in the minds of its faithless supporters. 

It would be remarkable, indeed, if Monsieur René Viviani, a fervent ora- 
tor, and Premier and Minister of Foreign Affairs of France in 1914, in his 
Réponse au Kaiser should not mingle with his attempt to “follow the fre- 
quently vacillating thought of the author across the contradictions, the half- 
confessions, the inexplicable silences, and pages void of promised and 
expected demonstrations,” a large measure of vehement denunciation. Un- 
derneath this torrent of scathing invective that never relents for a moment, 
there is, however, a well-outlined channel which has been carefully hewn 
from solid facts for the movement of his argument. 

M. Viviani’s charge that the ex-Kaiser has taken no account of the docu- 
ments which have been harvested since the war—or indeed any documents 
that are in evidence—does not admit of denial, for his ‘Comparative Histor- 
ical Tables,” feebly cited in the Memoirs, are largely mere scraps of unveri- 
fied and sometimes irrelevant material without connection or cogency, and 
he explicitly declares that he is writing his Memoirs “without a single docu- 
ment.’”’ Moreover, ‘the essential basis of the causes of the war’’,—the plot 
against Germany,—he writes, “‘is not altered by such things; it is firmly es- 
tablished, and people must never hesitate from freeing it, calmly and with an 
eye to realities, from the bewildering outcroppings from the events accom- 
panying the outbreak of war”’. 

In contrast with the ex-Kaiser’s subjective method, M. Viviani appeals to 
the facts of record, many of them German, like the 838 documents finally 
substituted for the 1914 German White Book of only thirty six; the Bavarian 
revelations, the disclosures of the Austrian Red Book, the ‘“‘terrible des- 
patches” of the Austrian Ambassador at Berlin,—all of which the ex-Kaiser 
treats as if they had no existence. And, with the vehemence of a prosecuting 
attorney, M. Viviani adds: ‘‘He knew more about them than we do, and 
without doubt has abstracted grave documents from the royal palace.”’ 

The Réponse begins with a criminal indictment against the whole Hohen- 
zollern dynasty, the history of which is traced from its beginning and pre- 
sented as a record of acquisitiveness, forceful domination, political intrigue, 
and faithlessness, practiced throughout the history of the Kaiser’s ancestry 
and translated into precept by Frederick the Great. 

It may be questioned if this wholesale arraignment adds to the impressive- 
ness of M. Viviani’s criticism. What he says regarding the history of Prussia 
and the ex-Kaiser’s own personality forms a background unfavorable to 
William IT, but it does not establish the guilt either of William II or his Gov- 
ernment in unchaining the horrors of war upon the world. It is not until the 
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argument from the contemporary documents begins to be elaborated that the 
judicially-minded reader appreciates the cumulative effect of M. Viviani’s 
broad indictment of Prussian Imperialism from its cradle in the exploits of 
the Great Elector to the declaration of William II that Germany’s future as a 
world power demanded control of the sea. 

It is impossible within the limits of space available here to present even a 
digest of M. Viviani’s argument. It is a web of a thousand threads woven 
by the hand of a trained lawyer from the Kaiser’s authentic marginal com- 
ments on documents published by Kautsky, from the implications of the 
letter of Franz Joseph in which the extinction of Serbia and the remaking of 
the Balkans were projected, from the Kaiser’s personal urgency to military 
action after he had in writing confessed that there was no cause for war with 
Serbia, from the evasions and falsifications of the German Foreign Office es- 
tablished by the Bavarian correspondence and other documents, from the 
effort of Germany to procure the neutrality of Great Britain with liberty to 
conquer and annex France’s colonies, from the pathetic pleadings for peace 
of Nicholas II addressed to William II and the contempt with which these 
were received and war declared on Russia, from the positive hostility of Ger- 
many to Sir Edward Grey’s proposals for conciliation despite the efforts of 
the ‘pacifist’? Bethmann for an understanding with England. All these and 
a hundred other testimonies are arrayed with cumulative effect to prove by 
unanswerable evidence that the pretended innocent of Doorn is not only an 
impostor, but one who, if he were a victor in the war and not a captive fugi- 
tive from his own people, would take pleasure in collecting and publishing all 
this evidence to show that it was he who, in the face of many obstacles, had 
conceived, organized, prosecuted and won the war. 

Of the entirely new matter in M. Viviani’s book, the most important per- 
haps is his chapter on Le Voyage en Russie, in which he explains the purpose 
of that journey by M. Poincaré and himself and supplies the evidence that 
the German Foreign Office kept close watch on their movements, advised the 
Austrian Government to retard the sending of the ultimatum to Serbia until 
after their departure from Cronstadt and they were out at sea, and that the 
Governor of Metz ordered the disturbance of the French radio-telegraphic 
system “in a form that would not be a violation of peace’’, in order that there 
might be no communication between France and her ally until the forty-eight 
hours for reply allowed to Serbia had expired. When, on July 29, the Pres- 
ident and Foreign Minister of France arrived home from their journey, Aus- 
tria’s army had been mobilized and Belgrade was under bombardment. A 
military fait accompli had been thrown in the face of Europe by the advice of 
the Kaiser, while at the same moment he had recorded his opinion that there 
was no cause of war with Serbia. Had Germany been victorious in the Great 
War thus begun, the Kaiser’s action in bringing it on would no doubt have 
been regarded as a proper subject of boasting rather than of denial ;—in fact, 
a trophy of war, like Bismarck’s altered Ems telegram. 

What better evidence of a meditated attack upon France could there be 
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than the fact that the summons presented to Belgium, demanding free pas- 
sage of the German Army, had been prepared by General von Moltke on July 
26, the next day after the Serbian reply to the ultimatum, which the Kaiser 
regarded as removing all cause of war? This summons was sent to the Ger- 
man Minister at Brussels on the 29th, to be held until delivery was ordered 
from Berlin. When, on August 2, this document was presented to the Bel- 
gian Government, the German Minister was cautioned as follows in an in- 
struction from the Foreign Office: ‘‘The Belgian Government should have 
the impression that all the instructions relating to this matter reached you 
only today.” Thus, although the Kaiser admitted that there was in the con- 
duct of Serbia no cause of war, on the same day, as M. Viviani contends, “the 
execution of Serbia commences and that of Belgium is prepared.” 
Davip JAYNE HI. 


La Diplomatie et les Conflits de Nationalités. Principes et Méthodes. By Tor 
Hugo Wistrand. Paris: A Pedone, 1923. pp. xv, 346. 


This ‘‘modest contribution to the efforts toward the equitable solution of 
disputes on the subject of nationality”, originating from a Paris doctoral 
thesis written under the supervision of Professor André Weiss, is a more im- 
portant piece of work than its author diffidently suggests. For if it be true 
that almost every problem arising out of private international law involves 
some unsolved question of nationality and that, while other disputed points 
in this field have been settled in a relatively satisfactory manner, the ques- 
tion of nationality still hangs fire, we must admit that the author has dealt 
with an important subject. And by showing what has been the part played 
by diplomacy in attempting to unravel the intricacies of the many moot 
questions involved, he has done a good service. Finally, in so far as there 
has been a distinct tendency after the war for the bonds between citizen and 
state to become even closer than before the war, with the attendant result 
that recently there have been more disputes on nationality and more empha- 
sis placed on diplomatic protection, as well as on cases of disputed nation- 
ality, Wistrand’s work is also timely. 

Tracing the idea of modern nationality to the time after the Peace of West- 
phalia and the importance of the subject, with respect to political rights, to 
the French Revolution, the author shows that the inherent difficulty in 
reaching international agreements on nationality is largely due to political, 
economic and social considerations. Of the two juridical explanations of 
nationality, on the one hand that of Grotius, Vattel and Weiss, which con- 
ceives it as a mutually binding contract involving the doctrine of social con- 
tract as evolved by Hobbes, Locke and Rousseau, and on the other, that held 
in the United States, considering nationality as imposed by the state in vir- 
tue of its sovereignty, neither is quite satisfactory, although the latter gives a 
clearer conception of what is essential in the idea of nationality. Perhaps, 
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the author suggests, nationality had better be defined as an act sui generis. 
At any rate, the whole problem shows the danger of applying private law con- 
cepts to the domain of public law. 

An analysis of the bond of nationality discloses two elements, the territo- 
rial, with its idea of attachment to territory, which has influenced the con- 
ception of nationality in an increasing manner, and the personal element, 
with its theory of the submission of the individual to the state and the duty 
of the state to protect the individual. On the basis of this analysis, the prac- 
tice and experience of various states are discussed. The right of the state to 
press aliens into military service, the policy of the United States on this ques- 
tion, which has more than once caused difficulties, and the attitude of our 
government in the recent draft, the question of double nationality, the part 
played by nationality in the War of 1812, the Boer War, the Casablanca af- 
fair, the Martin Koszta case, and the dispute between Italy and Venezuela 
settled in 1873—these are some of the subjects taken up in this connection. 

A discussion of the relative merits of jus soli and jus sanguinis leads the 
author to the conclusion that while the former gives rise to less difficulty of 
actual determination, but is inadequate because the locality of birth is often 
merely an accident, the latter also has its defects, since blood does not neces- 
sarily produce patriotism. The two must be used in combination, one as a 
corrective of the other. With regard to the renunciation of one nationality 
in favor of another and the frequently troublesome effects thereof, especially 
in connection with questions of military service, Wistrand suggests the solu- 
tion offered by the Bancroft treaties in the theory that the state granting the 
naturalization need not protect an individual from the consequences of an 
act committed prior to the time of immigration. 

Two general classes of disputes arising from questions of nationality are 
found to exist, namely, differences in the rules on nationality of origin and 
differences in the rules on changing nationality. The second has given more 
trouble than the first. The practice applied by various countries to the de- 
termination of nationality of children, the treatment of illegitimate children 
(the extreme form of jus soli applied in this case in South America), and the 
right of option, often recognized in such cases, are studied. As for the sub- 
ject of changing nationality, it has given rise to many classes of disputes, 
among them those originating from marriage, naturalization and expatri- 
ation. Each of these classes is considered at length and the thorny question 
of double citizenship is fully discussed. A list of illustrative cases shows 
what the prevailing practice has been in the various countries, and a number 
of hypothetical cases furnishes some interesting examples of conflicts that 
may conceivably arise at any time. Various categories of treaties designed 
to settle disputed nationality of origin, conflicts arising out of the effect 
of naturalization upon minors and women, problems of expatriation, and, 
finally, methods of solving these and similar difficulties by means other than 
treaties, in particular by the methods of diplomacy, conclude the volume. 
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Wistrand’s work gives the reader a useful historical survey of disputes on 
the subject of nationality and of the variable methods applied by diplomacy, 
legislation and interpretation in their settlement. Since the author is inter- 
ested mainly in the juridical phase of the subject, he pays attention only to 
the juridical theories of nationality. Sociological interpretations, such as 
Herbert, for instance, offers in his Nationality and its Problems are not re- 
quired in the present volume. The bibliography which the author gives on 
pages v to xi does not do full justice to his industry, for the footnotes in 
the body of the book supply many additional references, some of them to 
valuable recent works. The choice of cases is good throughout. An index 


would greatly enhance the value of Wistrand’s important contribution. 
Epwin H. 


NOTES 
Publications of the Permanent Court of International Justice. The JouRNAL 
has received three volumes of the above publications, two of Series ‘‘C”’ 
and one of Series ‘‘D.”” The former series contains acts and documents 
relating to judgments and advisory opinions given by the Court. These 
volumes also contain arguments made before the Court. The first volume 
of Series ‘‘C,” consisting of 616 pages, contains the documents relating to 
advisory opinions Nos. 1, 2 and 3, the first opinion being upon the question 
whether the workers’ delegate for the Netherlands at the third session of the 
International Labor Conference was appointed in accordance with the 
provisions of paragraph 3 of Art. 389 of the Treaty of Versailles; No. 2 upon 
the competence of the International Labor Organization to regulate condi- 
tions of labor of persons employed in agriculture; and No. 3 whether ques- 
tions of agricultural production fall within the competence of the Interna- 
tional Labor Organization. Volume II of Series “C,” consisting of 319 
pages, contains the documents relating to advisory opinion No. 4 on the 
question whether the dispute between France and Great Britain concerning 
French nationality decrees in Tunis and Morocco and their application to 
British subjects was or was not by international law solely a matter of do- 
mestic jurisdiction within the meaning of paragraph 15 of Art. 8 of the Cove- 
nant of the League of Nations. The texts of the advisory opinions are 
printed in a separate series of publications of the Court, Series ““B.”” The 
volume of series ‘‘D” in hand, No. 3, contains extracts from international 
agreements affecting the jurisdiction of the Court. All of the volumes are 
well printed in both the French and English languages upon opposite pages. 
They are published under the imprint of the Société d’Editions, A. W. Sij- 
t hoff, Leyden. 


Grotius Annuaire International pour 1923. As was the case with previous 
issues of this Annuaire, the present volume contains a great deal of interest- 
ing information from the point of view of international law. The Annuaire 
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is prefaced by a biographical notice and portrait of Mr. B. C. J. Loder, 
President of the Permanent Court of International Justice. The articles 
which make up the first part of the book deal with the Hague Conference 
on Russian questions, the principle of nationality in international private 
law, and the Hague regulations on maritime law. These are followed by 
notes on international juridical events, notes on Dutch jurisprudence in 
matters of private international law, accounts of Holland as a member of the 
League of Nations and of the International Labor Organization. The vol- 
ume contains the texts of foreign prize decisions relating to Dutch vessels 
and cargoes, including the English decisions in the cases of the Marie Glaeser, 
the Southfield, the Parchim, the Dandolo and Caboto, the Rijn, the Bernisse 
and Elve, the Pellworm, Marie Horn, Breitzig, Heinz Blumberg, the Noordam, 
Rotterdam, Zaandijk, Gelria, the Vesta, Castor and Titan, the Twee Ambt; 
and the French decisions in the following cases: Prins der Nederlanden, Atlas, 
Nieuw Amsterdam, Tambora, Banda. This section of the volume also con- 
tains alphabetical and chronological tables from 1914-1922 of decisions of 
foreign prize courts affecting Dutch vessels and cargoes. 

The book contains in addition the French text of the Statute of the Perma- 
nent Court of International Justice, of the regulations of the Court, and of 
the first three advisory opinions of the Court. These documents are followed 
by the award of the Permanent Court of Arbitration at The Hague in the 
arbitration between Norway and the United States growing out of the requi- 
sition of Norwegian ships by the latter. The text of the award is followed 
with an annex giving the reservation by the agent of the United States of 
the rights of the United States arising out of the alleged departure of the 
award from the terms of submission, the letter of the American arbitrator 
on the same subject, and the reply of the president of the arbitral tribunal. 
A table of awards rendered by the Permanent Court of Arbitration from 
1902 to 1922 is printed, and the volume closes with a list of international 
institutions located in the Netherlands, of Dutch institutions having an 
international object, and a bibliographical list of publications published in 
the Netherlands in 1922 on international law and international relations. 

The volume contains 496 pages and is published by Nijhoff at The Hague. 
Price, $7.00. 


Round Table Conferences of the Institute of Politics, First Session, 1921. 
This volume of 459 pages contains the proceedings of the round table con- 
ferences held at the 1921 meeting of the Institute of Politics at Williamstown, 
Massachusetts. There were eight conferences dealing respectively with the 
new states of Central Europe, the reparations question, the Treaty of Ver- 
sailles, new frontiers of Europe and the Near East, fundamental concepts of 
international law, Latin American questions, tariffs and tariff problems, and 
unsettled questions of international law, which include the status of inter- 
national law, insurgency, leased territory, the Panama Canal, aerial juris- 
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diction, armed merchant vessels, visit and search, and retaliation. The 
proceedings are in the form of résumés of the discussions and in some in- 
stances of verbatim reports. Bibliographies and reading lists accompany 
each subject discussed. The volume is published by the Yale University 
Press. Price, $4.00. 


Building the American Nation. This volume contains the lectures de- 
livered by Dr. Nicholas Murray Butler in 1923 on the Sir George Watson 
Foundation for American History, Literature, and Institutions. The first 
lecture on “ Forerunners of the Nation” deals with Samuel Adams and Ben- 
jamin Franklin and was delivered in London at the Mansion House, May 24, 
1923. The second lecture deals with George Washington ‘Father of His 
Country” and was delivered at the University of Cambridge on May 25, 
1923. The third lecture is entitled “Master-Builders of the Nation” and 
deals with Alexander Hamilton and James Madison. It was delivered at 
the University of Cardiff on May 29, and at the University of Edinburgh, 
June 7, 1923. The fourth lecture treats of Thomas Jefferson as the ‘‘Spokes- 
man of the Democratic Spirit”’ and was delivered at the University of Liver- 
pool, May 31, 1923. The title of the fifth lecture is ‘‘ Welders of the Nation 
in Law and in Public Opinion” and treats of John Marshall, Daniel Webster 
and Andrew Jackson. It was delivered at the University of Manchester 
on June 1, 1923. The sixth lecture treats of Abraham Lincoln, ‘‘Defender 
and Preserver of the Nation’s Unity and Power,” and was delivered at the 
University of Glasgow on June 4, 1923. The seventh and last lecture is 
entitled ‘“‘Fifty Years of Growth and Change,” and was delivered at the 
University of St. Andrews, June 6, and at the University of Leeds, June 11, 
1923. 

An appendix contains a bibliography of useful references, a list of states of 
the Union with the dates of their admission, a list of the Presidents of the 
United States, the Declaration of Independence and Constitution of the 
United States, the Amendments to the Constitution, speech of Benjamin 
Franklin in the Constitutional Convention September 17, 1787, letter of 
the President of the Federal Convention to the President of Congress 
transmitting the Constitution, General Washington’s address to Congress 
on resigning his commission, and Lincoln’s speech at Gettysburg. ‘Two 
maps are included in the appendix, one showing the territorial growth of the 
United States, and the other the state boundaries, capitals and principal 
cities. The volume is published by Messrs. Charles Scribners’ Sons and is 
sold for $2.50. It contains 375 pages and is well indexed. 


Transactions of the Grotius Society, Volume 8. This volume contains the 
papers on problems of peace and war read before the Grotius Society in the 
year 1922. The subjects of the papers included, together with their au- 
thors, are as follows: ‘‘Grotius’ Earliest Years as a Lawyer,” by W. 8. M. 
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Knight; “Diplomatic Rank and Function,” by T. Baty; “ Neutrality,” by 
A. J. Jacobs; ‘‘ The Duties of Nations,” by F. N. Keen; ‘‘Customs of Warfare 
in Ancient India,” by W. 8. Armour; “‘ Private Enemy Property,” by Claude 
Mullins; “The Codification of Law,” by Frank Gahan; “Dominion Status,” 
by Manfred Nathan. The volume, which contains 132 pages, is sold by the 
publishers, Messrs. Sweet and Maxwell, Ltd., London, for 8s. 6d. net. 


Bibliotheca Visseriana dissertationum ius internationale illustrantium. 
This is the first volume of the above mentioned series. It is divided into 
three parts. The first part contains the lectures delivered in the University 
of Leyden by Sir Paul Vinogradoff on the subject of ‘‘ Historical Types of 
International Law,” in which he treats of historical types of law, Greek 
cities, the jus gentium of the Romans, the world state of Mediaeval Christen- 
dom, the international relations of territorial states, and modern develop- 
ments. The second part contains the lectures delivered at the same univer- 
sity by Professor Roscoe Pound on the “ Philosophical theory of international 
law,” and the third part deals with the ‘‘ League of Nations and Territorial 
Integrity,” by Mr. A. A. H. Struycken. Notwithstanding the Latin title and 
title-page of the book, the first two parts are in English and the last part in 
French. 


The Development of International Law after the World War by Otfried Nip- 
pold. This is a translation by Professor Amos 8. Hershey from the German 
of the work entitled “ Die Gestaltung des Vélkerrechts nach dem Weltkriege,”’ 
reviewed in this JourNAL, Vol. 12 (1918), p. 689. The present translation 
is issued by the Clarendon Press as a publication of the Division of Interna- 
tional Law of the Carnegie Endowment for International Peace. It con- 
tains 241 pages and may be obtained from Humphrey Milford, of London, 
and the American Branch of the Oxford University Press, in New York City. 
Price in England, 7s. 6d.; in the United States, $2.50. 


Official German Documents relating to the World War. These two volumes, 
published by the American Branch of the Oxford University Press in New 
York for the Division of International Law of the Carnegie Endowment for 
International Peace, contain English translations of the reports of the First 
and Second Subcommittees of the Committee appointed by the National 
Constituent Assembly of Germany to inquire into the responsibility for the 
war, together with the stenographic minutes of the Second Subcommittee 
and Supplements thereto. The volumes contain the testimony of a large 
number of political, military, naval and industrial leaders in Germany, in- 
cluding such names as Bethmann-Holweg, von Tirpitz, Stinnes, Bernstorff, 
Hindenburg and Ludendorff. The Supplements contain the texts of diplo- 
matic correspondence and other documents relating to the subjects under 
inquiry. The volumes make an aggregate of 1360 pages and contain a full 
index. Price, $7.50. 
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Autocracy and Revolution in Russia. Baron Sergius A. Korff. The Mac- 
millan Company, New York, 1923, pp. viii-161. $1.50. 

Turkey, the Great Powers, and the Bagdad Railway. Edward M. Earle. The 
Macmillan Company, New York, 1923, pp. ix-364. 
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pp. xv—498. 

Holland Under Queen Wilhelmina. A.J. Barnouw. New York: Scribner’s 
Sons, 1923, pp. ix-321. $3.00. 

The New American Government andits Work. James T. Young. New York: 
The Macmillan Company, 1923, pp. xvi-743. 

Turkey-—-A World Problem of Today. Talcott Williams. Garden City, 
N. Y.: Doubleday, Page & Co., 1922, pp. viii-336. $3.00. 

Recent Problems in Admiralty Jurisdiction. Edgar Tremlett Fell. Balti- 
more, Md.: The Johns Hopkins Press, 1922, pp. ix-136. $1.25. 

International Society—Its Nature and Interests. Philip Marshall Brown. 
New York: The Macmillan Company, 1923, pp. xiv-173. $1.50. 

Economic Imperialism and International Relations during the last Fifty Years. 
Prof. Achille Viallate. The Institute of Politics Publications. New 
York: The Macmillan Company, 1923, pp. xv—-180. $2.00. 

Citizen or Subject? Francis X. Hennessy. New York: Dutton & Co., 1923, 
pp. xxiv-466. $3.00. 

A Study of ‘‘ Monarchical”’ Tendencies in the United States, from 1776 to 1801. 
Louise Burnham Dunbar. University of Illinois Studies in the Social 
Sciences. Urbana: University of Illinois, 1922, pp. 164. $2.25. 

The Mexican Nation: A History. Herbert Priestley. New York: The 
Macmillan Company, 1923, pp. xxiii-507. $4.00. 


‘Mention here does not preclude an extended notice in 4 later issue of the JouRNAL. 


840 4 
x 
= 


BOOK REVIEWS 841 


League or War? Irving Fisher. New York: Harper & Brothers, 1923, 
pp. xi-268. 

The United States and the League. Thomas H. Dickinson. New York: 
E. P. Dutton & Co., 1923, pp. 151. $2.50. 

La Cour Permanente de Justice Internationale. Conférence a l Academie de 
droit international de la Haye le 1* aoat 1923. Antonio 8. de Bustamante 
y Sirven. The Hague: Martinus Nijhoff, 1923, pp. 71. 

Le droit maritime et son unification internationale. Frédriéc Sohr. Brussells. 
Veuve Ferdinand Larcier, 1914, pp. vii-397. 6 fr. 
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